1. Chapter 1 – Choosing a System of Procedure -- Intro to Class
Hobbes’ idea of law of nature – brutish, nasty and short.  In order to overcome this we create limits on society, enforce limits on society, confiscate/punish when people refuse to abide by limits

Classic model of dispute resolution:

· Dispute is bipolar – only 2 parties interested in outcome

· Retrospective – court is being asked to decide something in the past

· Right/remedy are interdependent – remedy must flow directly from objective being pursued by initiator

· Self contained – impact of judgment is contained to the parties

· Process is party initiated and controlled

· Neutral arbiter

We structure our system on the above assumptions so that:

· People can predict what will happen to them

· Have expectations of safety

· Procedural regularity – underlying notion of fairness which compromises fate of legal system 
2. Chapter 2 – The Rewards and Costs of Litigation – Of Remedies and Related Matters 
A. Prejudgment Seizure

· A party cannot expect to obtain relief until case is tried on its merits, however there are procedural devices that permit some form of interim relief before a case goes to trial – their purpose is to preserve the status quo so that any relief obtained after trial is meaningful – ex. include temporary restraining orders and preliminary injunctions

· Also – prejudgment seizure which is means to ensure that property will be available for execution if plaintiff prevails
· At common law, plaintiff had to wait until end of case to get judicial relief  except sometimes it was possible to seize property to coerce defendant to appear at trial– but  over time prejudgment seizure came to serve purpose of assuring plaintiff that sufficient assets would be available to satisfy any judgment that may later be entered.

· Our focus here is on the procedures that attend to use of these pre-judgment remedies.  Initially they were quite casual, but there were many abuses which raised issues of due process

· Due Process – before someone has something taken from them by the state they need 1) notice and 2) hearing, before the state may act, otherwise there is no due process and seizure is unconstitutional. 
· We’re going to look at cases which tried to work out the due process requirements for such remedies.   
· Over time, court moves from the Foundational Approach (list of what “must be) to the Instrumental Approach (balancing test)
· Under Foundational Approach, there are 5 key elements
1) Notice

2) Hearing

3) Timely Remedy

4) Right to counsel representation

5) Impartial Arbiter
· Under Instrumental Approach – world of costs and benefits

· Categories do not have organic quality, not actual rules, just justifying exceptions that have already been made
· Exceptions to the foundational approach grow to become too inclusive so that it is unusable, must find another approach
· So – look at the purpose of due process – what is it protecting you from in a concrete way?  So use due process as an instrumental concept to get you that result  Are hearing and notice really the best way to avoid error? Are there other cost/benefit analysis that could lead to another result?
Fuentes v. Shevin – US SC 1972 – p. 29
Facts: Fuentes bought a stove, and firestone said she didn’t pay; so Firestone posted a bond, and filled out a form with county clerk stating their entitlement to the goods, and got writ of replevin which instructed the sheriff to go repossess her goods.  Fuentes sues the state saying this writ of replevin violates her 14th amendment rights
Holding: Court agrees with Fuentes.  In this case, state violated right to due process by denying right to prior opportunity to be heard before goods were taken by state – court holds that due process requires providing hearing and notice before property can be seized
Note:  Court takes a Foundational approach by reducing constitution to concrete terms – Due process equals hearing and notice, unless state decides overriding direct interest of the public (public safety- contaminated food, mislabeled drugs, national security, public welfare (state bank failure))
What rules can we establish from this?
· Foundational Approach -- General Rule of Fuentes v. Shevin:  There must be hearing and notice, confined to limited, justifiable set of exceptions that do not deter from rule of law and still allow us to conclude the rule exists

· But over time cases mount and it no longer seems there is a structural relationship here – too many exceptions – so is it really a rule?

· So now there is an Instrumental Approach – no longer a foundational approach with a list of what “must be” – rather try to develop requirements of due process not a priori but as applied -- Overtime this has proved best

· So now, under the Instrumental Approach, rule is not that notice and hearing are required for their own sake, but because they have been proven to be best mechanism that we know of to protect us from the misapplication by state court

Michell v. Grant –US SC 1974 -- p. 42 
Facts: Grant sold goods to Mitchell, then filed suit claiming balance unpaid.  Grant went before a judge in Louisiana with affidavit of credit manager attesting to debt, and adding that they believed Mitchell would destroy property pending proceedings and placed a bond, Judge (without notice to Mitchell) signed order of seqeustrian, directing constable to take possession of goods.  
· This is different than Florida (in Shevin), b/c 1) specific allegations, 2) bond, 3) judge approved writ (not clerk, but in practice doesn’t afford much more protection), 4) meaningful post-deprivation process through immediate hearing and dissolution of writ if plaintiff doesn’t prove case, and a payment of defendant’s damages (court fees) if plaintiff is wrong.  Louisiana system seeks to minimize risk of error
Holding: Supreme Court upheld this process was constitutional  as Louisiana provided for more protections for defendant and sought to minimize risk.  
· Key here is really the meaningful post-deprivation remedies and process as the plaintiffs are being forced to internalize ahead of time the consequences of getting it wrong – this incentives them to get it right
New Rule?:  So if object of due process is just to limit to tolerant amount the erroneous use of state authority against life liberty and property – now we have a new way of thinking about this?  Its no longer that hearing and notice are necessary to prevent erroneous action (per Fuentes v. Shevin) but that we must look at the entire package – are there other mechanisms that provide efficient incentives towards proper behavior?
· Court says it is not overturning the 5 requirements of Fuentes v. Shevin, but says there are substitutes (the “4 Mitchell Factors”) for elements that satisfy due process – 
· #1) Specific Allegations
· #2) Bond posted
· #3) Goes through a judge (not a clerk)
· #4) Post-Deprivation hearing/remedies
North Georgia Finishing v. Di Chem (US SC 1975) – p. 44
Facts: Plaintiff sued defendant in Georgia arguing that defendant owed him $51k in goods bought from plaintiff.  Georgia authorizes a writ of garnishment when plaintiff submits affidavit stating 1) amount claimed due (no specific allegations) and 2) asserting that he has reason to apprehend loss of same value unless garnishment is issued. court clerk issues the summons thus freezing the defendants bank account, no bond.
Holding: Supreme Court – Georgia court failed to take into consideration Fuentes.  Property was impounded absent a bond and put totally beyond use during pendency of litigation on alleged debt, writ of garnishment issued by a court clerk without notice or opportunity for early hearing, and no participation by judicial officer.  This is invitation for extortion – bank accounts being frozen with no due process
· Doesn’t have 5 key points of Fuentes, nor 4 Mitchell Factors --  bond is missing here
Matthews v. Eldridge – (US SC 1976) – p. 48 (in note 7)

Facts: Social security administrative process afforded what court called “elaborate” opportunities for claimants to contest conclusion that their disability had ended, but allowed a full evidentiary hearing only after actual cessation of benefits
Issue: What kind of hearing is sufficient before deprivation of benefits (in this case Social Security) is okay?  
Holding:  Applying 3-part test below, in this situation, given these factors pre-termination hearing is not required.  1) Private interest – high (but not as bad as Goldberg)-- disability benefits are not based on financial need, so likelihood of serious loss due to erroneous termination is less than welfare (more likely to have other sources of income, including welfare); 2)Erroneous deprivation –low --  turns on medical experts – documentation and evidence so low, post-deprivation remedies too; 3) Public interest – moderate to high b/c once someone is improperly given benefits, its nearly impossible for government to get it back as can’t really litigate against all poor people for small amounts of money.  So deprivation of benefits pre-hearing is okay in this situation – this turns on private interest
Rule: Supreme Court – due process concept is flexible concept in administrative arena consisting of 3 required factors which must be balanced:  1) private interest that will be affected by official outcome, 2) risk of erroneous deprivation of such an interest through procedures used, and probable value (if any) of additional or substitutional safeguards; 3) government’s interest including function involved and fiscal and administrative burdens that additional or substitute procedural requirement would entail
Goldberg v. Kelly (US SC 1970) – p. 41

Facts: Height of due process revolution in the 1960s; individual to be terminated from welfare benefits, with hearing given to individual after fact, where if individual wins s/he will receive back benefits.  Welfare is form of new-property so this is a violation of due process.   Court says absolute right to pre-deprivation hearing per Fuentes
Analyzing Goldberg under Matthews test: 
· Private Interest – high – food/shelter/necessities are all dependent on receiving welfare – so other than penalty of death this is very high (in Matthews, people losing soc. Sec. benefits would still have welfare if they deserved it)
· Risk of error  -- low comparatively – official forms filled out as well as home visits, so there is documentary evidence (in Matthews, low risk as well)
· Public interest – moderate to high – opens door to many other challenges which could cost state a lot of money – direct interest
Key to Goldberg: So what is key difference between Matthews and Goldberg? Private Interest drives this result – while risk of error isn’t so great, giving them a hearing a little earlier and small amount of trouble that causes is worth the high level of private interest – in Goldberg and Matthews you have same risk of error and same state interest
Connecticut v. Doehr – (US SC 1991 – p. 50)
Facts: Petitioner (DiGiovanni) submitted an application to CT Superior Court for an attachment on his home in amount of $75K, this was done in conjunction with civil action for assault and battery against Doehr.  CT law allowed for prejudgment attachment of real estate without prior notice or opportunity for hearing.  DiGiovannis submitted affidavit in support of his application stating that his claims were true, Judge ordered attachment on Doehr’s home in amount of $75k; sheriff ordered attachment and (by mistake) noticed Doehr after attachment
Holding Supreme Court – foundational view of due process requirements that require a checklist of things that must be done, on otherhand instrumental view requiring checklist of what must be present – what really matters here is a balance of interests from Matthews v. Eldridge, specifically: 1) private interests (in this case -- moderate to low, relative to other cases we’ve seen, bad b/c attachment clouds title, credit rating at risk, mortgage at default, etc.); 2) examination of risk of erroneous with benefit of additional process  (in this case – very high, no documentary evidence or specific allegations, no bond so low cost of entry for plaintiff, low post deprivation remedies means no consequences to plaintiff for getting it wrong); 3) state interest (in this case – low b/c 2 private parties involved – no direct interest for state.
Rule: Balancing test now that considers : 1) private interests, 2) examination of risk of error with benefit of additional due process, 3) State Interest
Transformation of Tests – 
5 part test of Fuentes →→ 

4-part test of Mitchell →→ 
 balancing test of Matthews v. Eldridge
· Now requirements of Fuentes, Dichem, Mitchell cases are evidentiary pieces, -- not full blown requirements

· Court is telling us to look at precedent as a guide to understanding – helps us determine what kinds of circumstances courts have found high risk of error and not high risk of error, in what circumstances there are benefits to additional processes or not benefits from additional process

· No longer per se requirements, but all part of a balancing test

Van Harken v. City of Chicago US Court of Appeals 7th Circuit -- 1997
Facts: Chicago reclassifies parking violations as civil instead of criminal. It seems that we have all the Fuentes elements here.  Nevertheless, they argue that there is not enough due process b/c 1) the hearing is insufficient b/c the cop doesn’t have to show up, and usually in hearings, you have the right to confront adverse witnesses and 2) they argue that the judge is not a real judge-- instead of a full judge they get a lawyer who’s a “hearing officer” hired by the mayor – conflict of interest? Court dismisses. 
Holding Apply Matthews (Cost/benefit analysis) to it: (1) Private interest is low (only a 50 to $100 parking ticket – if person owns a car, this is relatively low) (2) risk of error is low (since not many cases are ruled in favor of the petitioner with the added process) (3) Public interest is high. (since it is costly to add process, by hiring regular judges and hiring more cops, so that traffic cops can appear in court, want to use limited resources in a reasonable way).
Note: Does Matthews v. Eldridge go all the way to the bottom? If stakes are low enough can state go all the way to no hearing? This is a concern.  Understanding in Fuentes is that there is an intrinsic value in hearing, which is essential to due process and our conception of civilized society (with some exceptions) – now we’ve moved to a model of constitutional due process that has no attachment to romantic notion of hearing – no sense of value in hearing beyond cost benefit structure – answer under Matthews must be that a hearing has no intrinsic value, just an instrument to tolerable risk ratio.  Matthews approach makes a lot of sense, but there is a degree to which we as a society feel there is an intrinsic value in hearing 

Lesson of Matthews:  all other things being equal, the less that is at stake, the less due process is due

3. Chapter III – Describing and Defining the Dispute
· Central function of a system of civil procedure is to describe and define the dispute between parties.  
· Objective of assuring certainty through early definition of disputes, and perhaps of deciding disputes early in litigation, can clash with objective of allowing flexibility to take account of unforeseen circumstances 
A. The Historical Evolution of Pleading

1. The Forms of Action
2. The Common law pleading

3. The American Reform Experience

Gillispie v. Goodyear Service Stores (we skipped) – p. 123

B. Describing and Testing the Plaintiffs Claim
· Unlike common-law principles, we now assume people have little information when they begin court process, so there is a liberal information acquisition system. 

· Fed. Rules of Civ Pro. Do not require a claimant to set out in detail the facts upon which he bases his claim.  To the contrary, all Rules require is a short and plain statement of the claim that will give defendant fair notice of what plaintiff’s claim is and what grounds upon it rests.
Pleading a Claim

· Liberal pleading system – parties can file suit without fact.  A defect of the common law system was that it put a premium on information, but provided no mechanism through which to acquire that information.  Liberal pleading system seeks to remedy that.
· Rule 1: Right to a just, speedy and inexpensive trial
· Rule 7:  Pleading Allowed  -- a complaint and an answer all in the form of pleadings
· Rule 8: General Rules for Pleading: 1) short and plain statement of the grounds upon which the court’s jurisdiction depends, 2) short and plain statement of the claim showing that the pleader is entitled to relief (interpreted as necessitating defendant be fairly notified of nature of the claim) as; 3) a demand for judgment for the relief the pleader seeks
· This is a low barrier to entry to court system

· Use Rule 1 framework of balancing equity and efficiency concerns in determining whether pleading gives enough detail in any given case

· Conley v. Gibson – only minima of due process be satisfied – notice of whats at stake, defendant must be notified of nature of the claim 
1. The Problem with Specificity
US v. Board of Harbor Commissioners (1977) – p. 131

Facts: Government is charging companies with discharging oil into navigable rivers.  Government is suing all companies near oil spill as it isn’t sure which one is guilty (but one of them definitely did it).  2 of the defendants move pursuant to Rule 12(e) for a more definite statement --  because charges are too vague to formulate a responsive pleading as required by Rule 7, doesn’t specify which defendants are responsible for alleged discharge, amount of oil discharged and actions which caused discharge.
· Why does defendant file the motion for a more definite statement by Rule 12(e)
· this request for a more definite statement by Rule 12(e) is really an effort to “flesh out” the governments case, and so is a misuse of Rule 12(e)
· they want to know if plaintiff has enough evidence, if not they want to move pursuant to Rule 12(c) for a motion to dismiss

Holding Supreme Court – holds complaint gives enough information for defendants to file a response.  By Conley  v. Gibson standard the defendant has been put on notice and provided with ability to formulate response – so adequate charge.
Rule: Conley v. Gibson standard – all you need is notice of whats at stake and nature of the claim for defendant to have due process

*Rule 8 – Low Barrier to entry for Plaintiff to Plead*

Note: Issues present – 1)Low barrier of entry for plaintiffs, costs are being imposed on defendant (time, lawyers), most of whom are innocent.  Plaintiff can get a strategic advantage by gaming defendants (they each want to prove it isn’t them, can do this by proving it is another, etc).   Why do we do this? b/c court thinks we will sort it out in litigation process, so long as you are capable of answering the complaint, that is the most defendants are owed at this stage; 2) Court must balance interest of plaintiffs and interest of government -- Equity concerns (if govt. had to prove case over and over with each defendant, it would give advantage to everyone who wasn’t in first trial, b/c other defendants get to observe weaknesses of govt.’s case without being at risk) v. Efficiency concern (burden of having same trial over and over is a financial/time burden on the courts) – also more costly for govt. to find information if trying one by one
Hypo: What if oil in river, 100,000 registered motor boat owners with leak of oil being from one of boats – would court come out the same?

· Technically there is 1) a jurisdictional right 2) clear statement of charge and 3) prayer for relief

· But our instinct is that this would be wrong – scope of litigation is excessively large, cost of litigation is much higher, much less probability that each individual would be guilty – this is a cost benefit analysis.
· So, while rules are meant to be transubstantive – applied uniformly regardless of substance of dispute, this cannot (and maybe should not) always be realized – policy argument

2. Consistency and Honesty in Pleading

a. Inconsistent Allegations

McCormick v. Kopmann – p. 135
Facts: McCormick was driving home from a bar and got hit by a truck (Kopmann) and died.  McCormick’s wife brought 2 counts – count 1 against Kopmann for negligently driving truck that killed McCormick, and count 4 – against Huls bar for selling alcoholic beverages that rendered McCormick drunk and resulted in the car crash..  Kopman moved to dismiss charges on theory that there were inherent contradictions between count 1 and count 4 which were fatal.
Holding : plaintiff has right to go to trial on both counts and adduce all evidence/proof she needs under both counts – while complaint has inconsistent allegations (2 complaints cannot be reconciled) it does not follow that plaintiff may not plead counts together
Rule: We do not assume plaintiff to have information as to ultimate liability in threshold part of case – we let people plead inconsistently for lack of information, part of court process is obtaining that information – can be done after the pleading stage

· This helps plaintiff b/c 2 defendants help build case against eachother

· Kopman’s at an unfair strategic disadvantage – asymmetry of risk – since he actually killed mccormick

Rule 8(e)(2) – Party may plead inconsistently “party may set forth two or more statements of a claim or defense alternately or hypothetically, either in one count or defense or in separate counts or defenses

Note: Isaacharoff:  Court applies rule mechanically here – doesn’t ask why there is a rule to plead alternative and whether its purpose is applied here?  Court ignores that rule is that court may allow people to plead the alternative, not must – in doing so they go against the rule’s objective of getting info from least-cost provider.  P has more access to info here than D.  she could have ordered autopsy, and resolved whether he was drunk.  Court’s failure to get this info prejudices defendants. Kopman should have gone under Rule42(b) separation of trials for prejudice
3. Scrutinizing the Legal Sufficiency of a Plaintiff’s Claim
Mitchell v. Archibald & Kendall  -- p. 152
Facts: Truck driver gets shot in face by robbers while doing a delivery for A&K; not yet on A&K’s premises when event occurs, but he is waiting nearby at a location that A&K employees directed him to.  District Court dismisses case under Rule 12(b)(6) for failure to state a claim since Mitchell’s pleading states he was not actually on A&K’s property at time of shooting (so A&K did not have a duty to Mitchell).  Mitchell appeals argues that under Illinois law meaning of “premises” is not fixed and context and circumstances are important.
· Rule 12(b)(6) is appropriate when under no set of facts alleged could you possibly prove your allegations to make out liability – no legal basis
Holding: Court of Appeals says no cause of action/no duty of A&K b/c Mitchell, according to the facts alleged by plaintiff, was not on premises, so no issue for trial that could establish liability of the defendant – claims that plaintiff is making require that plaintiff have been on A&K’s premises, but in pleading plaintiff clearly states he was not on A&K’s premises  -- the facts that plaintiff puts in contention are the outerbounds of what can happen in trial
· Plaintiff could have survived a Rule 12(b)(6) motion by amending his claim under Rule 15(a) to state that he was on A&K’s premises, and then in trial argue that adjacent street was part of A&K’s premises (thereby raising issue of material fact which can only be resolved at trial); but by appealing, they stand on initial complaint and relinquish the legal theory they are actually trying to assert (notion of constructive premises)
· This is case handled properly by the court – highlights distinction between facts and law – facts are taking as asserted for 12(b)(6) motion – questions on facts are matter for the jury/tryer of fact.  But question of law are ones for the judges – confronted by a pleading “I am charging them for harming me on their premises, while I was off their premises” – court properly states once you ask me to assume you were off premises, no series of facts will allow me to believe you were on premises – this is matter of law
Rule 12(b)(6) – Defendant’s response -- Challenges claims legal sufficiency – failure to state a claim on which relief can be granted

· Rules of Rule 12(b)(6) – 1) plaintiffs factual averments in pleadings are assumed to be true, 2) must be charitable in reading of plaintiff’s facts and give plaintiff benefit on the doubt

· If plaintiff has failed to state a claim, he can amend it under Rule 15 (leniency of right to amend b/c motions to dismiss are not favorable ways of settling disputes – we prefer to settle disputes by matters of fact, not matters of law

Note: Why didn’t lawyer encourage Mitchell to amend rather than appeal (Mitchell did actually try to appeal at Appeals stage, but too late)?
· Attorney wants to test legal sufficiency of plaintiff’s claim of constructive premises at an earlier stage than a later – this is a novel idea – sympathetic jury could buy it, but than it may be overturned on appeal as matter of law; attorney wants to determine all of that up front, before expending too much energy into case
4. Heightened Requirements for Specificity

Ross v. AH Robins – p. 159
Facts: Plaintiffs issue class action on behalf of all people who purchased stock of Robins corp during 1972-4 and suffered damages because of this. Company said it was doing great, then suddenly sent letter saying there were serious problems with Dalkon Shield product which caused deaths.  Defendant filed motion to dismiss 12(b)(6) pursuant to Rule 9(b) which required heightened pleading for cases of fraud – need to state particularly what is wrong.  
Holding: Court throws out for failure of specificity according to Rule 9(b) b/c plea did not contain 1) date stock price fell (wrong b/c publicly avail. Info), 2) relationship b/w woman who reported problem and company  (wrong b/c only need to plead specifically with regard to fraud, not to state of mind of company’s knowledge)
Rule 9(b):  Pleading special matters – fraud, mistake, condition of mind: “In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  Malice, intent, knowledge, and other condition of mind of a person may be averred generally.

· Why do we have different rules for cases of fraud?
· In-terrorem value (extortion) – see above
· Some areas of law more likely to get frivolous claims (think of prisoner complaints)
· Give judiciary another way to move frivolous cases through more quickly 12(b)(6) is a disfavored motion and rarely used
· 3 key issues: is rule 9b per rule 12 properly applied?; should rule 9b be applied here; in light of opinion does 9b work?
· Court improperly applied 9(b)
***Background Information on In Terrorem Settlements

Settlement/EV Formulas

· EV(Plaintiff)=P(Prob. Success)*A(likely return)-C(costs of prosecuting)
· EV (Defendant) =P(Prob. Plaintiff Success)*A(likely loss)+C(costs of trial)
· So, lets say EV(P)=(.5)(200,000)-$30,000=$70,000
· EV(D)=-((.5)(200,000)+$30,000)=-($130,000)
· So, settlement range is $70-$130,000 –with perfect information they would both be better off settling in this range than going to trial – and not using lawyers.  If parties are rational, they should settle for $100,000
In Terrorem Settlement

· So, in normal cases parties calculate expected value settlement range based on probability of winning and amount they will gain if case was tried on its merits.
· In fraud cases, P’s are often claimed to have In terrorem value, b/c D stands to lose more than damages – other extralegal factors to consider – harm to reputation, business opportunities, decreasing stock price, etc. 
Heightened Pleadings for Fraud Cases – Rule 9(b)

· Why do we have heightened pleadings for cases of securities fraud?
· This is publicly traded company – so reputation matters for stock price
· In securities cases – EV(D) is a little different 
· EV(D)=P*A+ C+C(through decrease in stock of publicly traded co)
· Rule 9(b) is trying to get rid of this additional cost to defendants of extrajudicial matters—as it unfairly disadvantages the D and forces him into settlement
· Prof. says this is fully satisfactory explanation for theory of in terrorem value and why courts have thought this in particular with cases of fraud, and so why we have distinction between pleadings for fraud (Rule 9(b) and other pleadings (Rule 8)
Cash Energy v. Weiner – p. 176
Facts: Plaintiff sought to recover cleanup costs under CERCLA (environmental) from defendants corporation.  Defendants moved to dismiss under rule 12(b)(6) for failure to state a claim, arguing that these allegations were insufficient for a claim.  Judge says he will dismiss claim, unless plaintiff gives more specific claims (similar to Rule 9(b)) even though there is no fraud. 
Holding: Judge defends judgment by saying that Rule 9(b) already allows for exceptions of fraud, Rule 8(f) allows judges degree of discretion relating to plain statement of Rule 8, and Rule 12(e)  provides for motion for more definite statement challenging vague pleadings.
· Judge says, with time, exception for fraud of Rule 9(B) has been extend to other analogous situations – in civil rights claims, security law, RICO – so should be extended here (involves circumstances that causes courts to invoke higher standards:  consequences of individual liability for environmental violation can be severe—cloud on your title immediately- so value of land goes down-long wait in court system-your response is to get rid of case at a high price, defending against non-meritorious claim can be very expensive, requiring specificity of pleading will filter out claims without merit) – POLICY REASONS
Leatherman v. Tarrant County Narcotics Intelligence – p. 171

Facts: Plaintiff sued that police violated 4th amendment rights.  Lower court dismisses b/c says need heightened pleading requirement. Court of Appeals affirms.  Supreme court grants certiori and reverses lower court opinions.  
Holding -- Rule 9(b) does not extend to cases other than fraud, and not, specifically to claims against municipalities – courts cannot apply a heightened pleading standard that is more stringent to those required under Rule 8(a). 
· Slippery slope/Reductio ad absurdum argument – which Court of Appeals realized – infinite amount of cases that have tons of reputational harm and are subject to lots of liability.  Where would you draw the line?
· This case knocks down Cash Energy v. Weiner
Note – key issue:  lower courts see liberal pleadings as unnecessary hindrance in dispensing with cases without merit – need gatekeepers to keep cases from getting in and heightened pleading requirements can do this.  Supreme court says no way – must take Rule 8 on its face – if we want to change it take it to the legislature to be amended (but rules of civ. Pro are drafted by judges/lawyers – these justices are the ones drafting the rules) – tension here b/w courts.  (S.C. doesn’t have docket issues, gets to pick its cases).
· Really unpopular opinion with lower courts – still get massive resistence by lower courts with them requiring heightened pleading

· Everyone was amazed how quickly this was decided, by 9-0 vote

Rule 3 – commencement of action – civil action is commenced by filling a complaint

Rule 4 – 1)Summons will be issued by court telling defendant that s/he’s been sued and will have to defend self, 2) system of notice that is sufficient for due process concerns, if you don’t act properly, we can’t respond to you, 3) serve summons with complaint (c), 4) plaintiff is responsible with serving defendant and also has responsibility to file with the court a document called certificate of service (letting lower court know defendant was served), 5) Rule 4(c)(2) – have to serve summons by hand, now have Rule 4(d) which says defendant can waive service of summons by hand – stupid crap here
Rule 6 – Time and time computation

C. Defendant’s Response
1. Pre-answer motions under Rule 12
Rule 12 – all defenses set out in Rules 12(b), except for failure to state a claim, objections of procedural nature:

· 12(b)(1) – court lacks proper jurisdiction over subject matter of suit

· 12(b)(2) – court lacks proper jurisdiction over defendant

· 12(b)(3) – particular court is not proper location for suit

· 12(b)(4/5) – circumstances or method of serving were incorrect

· 12(b)(7) – suit shouldn’t go on without a necessary party
2. Failure to Answer – Default

Shepard Claims Service v. William Darrah – p. 184 

Facts: Defendant’s lawyer thought it was likely that clerk had made a default entry under Rule 55(a).  Thus, he suspected it would soon move to a judgment by clerk or by judge.  To avoid that, he filed a notice of retention, which constituted his showing.    He thought that by filing the notice of retention, if a default had been entered, it would be challengeable under the more lenient standards of 55(c) then under 60(b).  Then it was up to judge to decide whether to enter a default motion under Rule 55(b)(2).  The plaintiff then motioned for default judgment so it went before  a judge.  
Holding: Judge ruled no default judgment b/c there’s “good cause shown” Rule 55(c) 
· Default judgment deprives client of his day in court and should not be used as a vehicle for disciplining attorney’s – it is at the discretion of the trial judge to decide whether to set aside a default – and the court has a strong preference for trials on merits in federal courts
· in determining whether failure to plead leads to a default consider 1)will Plaintiff suffer prejudice (is plaintiffs ability to process case any more difficult due to improper conduct by defendant?), 2) does defendant have meritorious claim/defense, 3) did culpable conduct of defendant lead to default (conduct of defendant must display either intent to thwart judicial proceedings or reckless disregard for effect of conduct)– always lean towards going to trial
· Difference b/w Rule 55(c) and Rule 60(b) is that we’re more lenient in 55(c) because there is no reliance interest by either side
· I NEED SOMEONE TO EXPLAIN THIS TO ME FURTHER. I AM CONFUSED.

Background on Rules

If defendant does not file response to pleading, then plaintiff must file an affidavit accusing default – this is Rule 55(a) (“shall” construction) – this is filed with clerk.  Then there can be two types of default judgments from this:  55(b)(1) is done by the clerk – plaintiff has an affidavit showing amount due and that defendant has failed to appear, clerk’s decision is non-discretionary – clerk enters default judgment and plaintiff gets damages (“shall” construction); 55(b)(2) is done by a judge [need more info here].  55(c)—court “may” set aside default.  55(d) – “may”

When judge is the one making decisions, the construction of the rules is “may” because the drafters of the rules had confidence that judges were best able to determine all different circumstances under which it would make sense to relieve a party of a default. When its instructions to a clerk or administrative officer, the “shall” construction is used – these are rules that are non-discretionary and mechanical in operation.
Rule 12(a) Subject to the time restrictions set forth in Rule 12(a), Defendant must file an answer.  If Defendant fails to do so, Rule 55: Default Entry against Defendant

Rule 55(a) – clerk may enter a default entry for defendant’s for failure to plead or defend, but under

 Rule 55(c) “for good cause shown, court may set aside an entry of default.  Test for “good cause shown” is from United Coin Meter v. Seaboard Coastline

1) will plaintiff be prejudiced?

2) Does defendant have a meritorious defense?

3) Did culpable conduct of defendant lead to default?

Rule 55(c) leaves to discretion of the trial judge the decision of whether to set aside an entry for default – but strong preference for trials on merits has lead to a somewhat modified standard of review where defaults are involved

Rule 55(b)(1) – Clerk enters judgment by default – administrative, mechanical process entered by clerk if party doesn’t show

Rule 55(b)(2) – Court enters judgment by default – adjudicative process

Rule 60(b) – once a default has become final as a judgment (under Rule 55(b), not Rule 55(a)) – it can only be set aside by stricter standard of Rule 60(b)
If default judgment has been issued under Rule 55(b)
Rule 60(b) – “upon such terms as are just” -- 
Note – Standards v. Rules -- Difference between standards and rules.  Standards – easy to invoke, promulgate and low cost to do so, but it imposes costs subsequently on parties and if parties are unable to navigate standard correctly, it imposes cost of ex-post-facto review on umpire.  Rules – up front internalization of cost, requires more investment by regulator to determine what desired behavior is, limit discretion of actors, try to be as fixed as possible and limit discretion of ex-post-facto umpire b/c fewer issues to be resolved like what is overall desired conduct.  In the Fed. Rules. Civ Pro – “shall” means a rule.
3. The answer

a. Admitting or denying averments

· Rule 8(b) requires a defendant, in answer, to admit or deny the averments upon which the adverse party relies.  This is usually done by going down each paragraph in the complaint and stating whether it is admitted or denied.  However a paragraph, even a sentence, may contain a number of different allegations (although ideally this should be avoided, see Rule 10(b) – If so, answer should indicate which portions are admitted and which are denied and they cannot be admitted or denied in toto
· Rule 8(b)—General Rules of Pleading – Defenses –  A party shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies….When a pleader intends in good faith to deny only part or a qualification of an averment, the pleader shall specify so much of it as is true and material and shall deny only the remainder.  
Zielinski v. Philadelphia Piers (PPI) -- Supp
Facts: Defendant sustained personal injuries from a forklift.  Plaintiff contended that “forklift owned by defendant (PPI)…caused injuries”.  PPI responded that it denied the charge.  (While PPI had once operated the pier involved, it had transferred operation to Carload Carriers before date alleged by plaintiff, however this fact did not surface until late in process when it was too late to substitute CC as defendant b/c statute of limitations had run out).  Plaintiff is requesting that defendant (PPI) be foreclosed from denying that they owned the forklift that hurt him (even though they didn’t) – basically asking for jury to be lied to.

Holding:  Court held that PPI would not be allowed to deny that it operated the Pier at time of accident b/c discovery responses failed to alert plaintiff to problem; and failed to comply with Rule 8(b) b/c PPI was aware that accident had occurred, just knew that they didn’t own it anymore – PPI was acting strategically, so court would not allow that

· Defendant should have denied parts of this paragraph (their ownership of pier) while specifically admitting other parts and this would have warned the plaintiff that he had sued the wrong defendant
Note:  Rule 10(b) clearly states that it is a plaintiffs responsibility to put all averments of claim in numbered paragraphs the contents of which shall be limited to a statement of single sets of circumstances

· In this case, plaintiff didn’t really comply with this – should have broken down the paragraphs into more detailed sub-categories.  Then defendant would have had to affirmed/denied ownership in different paragraph from remaining claims. Rules put the burden on the plaintiff to clarify this
· So, screw-up was the plaintiffs in this case.  Plaintiff’s lawyer also screwed up handling the interrogatories.  

· So none of the missteps of the defendant, in isolation (according to Issacharoff) would merit discipline, certainly not an instruction to lie to the jury (counterfactual instruction) – so it has to be the combination of all these things and the repeated playing at the edge by PPI, the fact that it knew statute of limitations was running out, failure to call and tell plaintiff that he was suing the wrong party
· So, again court uses the 3-part test here

· Is there prejudice? (yes, plaintiff can’t bring action against the correct party b/c statute of limitations has run out, plaintiff is adversely affected by something that is not based on merits of the case)

· Is there a meritorious claim? (yes, clearly a complaint)
· Is there bad faith? (Judge says no, but prof thinks clearly yes, otherwise PPI would have told plaintiff who proper defendant was;  just b/c PPI had a relationship with CC that it did not tell plaintiff)
David v. Crompton & Knowles – p. 192
Facts -- Plaintiff is suing C&K for personal injury from a shredding machine (supposedly manufactured by C&K) that was sold to Plaintiff’s employer. C&K answered that it didn’t have knowledge to admit/deny allegations; after a period of time they sought to amend their answer to deny that it manufactured the machine.
· Rule 8(b) allows parties to state that they lack sufficient information to respond and then it has the effect of a denial.  However, a party must be honest in denying sufficient information, and if the matter is one the defendant should have had knowledge about, it cannot deny that it did
Holding:  Terms of agreement which determined whether C&K were responsible were peculiarly within the control and knowledge of C&K (as a party to the agreement), thus it is not burdensome to require C&K to have this knowledge – so under Rule 8(b) lack of knowledge here did not equal a denial, but an admittal.
· So, now we have to see if the defendant can amend a complaint under Rule 15(a).  Is there prejudice to the other party? Yes! In this case, to allow an amendment would penalize the plaintiff who is without fault and would leave him without possible remedy for very severe injuries as statute of limitations has run; so prejudice to plaintiff justifies the denial of a right to amend when the defendants incorrect answer gave the plaintiff no reason to believe that it had sued the wrong defendant
RULE: if a defendant has knowledge or information, or knowledge or information is within its control to determine, an averment permitted under Rule 8(b) will not be considered a denial of the complaint, but in fact, will be considered an admission
· If initial answer is deemed an admission (b/c party should have had knowledge), then their request to amend necessitates the judge deciding whether an amendment will effect the plaintiffs right to recovery – and if so whether it should be allowed. 
· Rule 15(a) provides that leave to amend an answer should be given freely – liberal attitude towards this to encourage decision of case on the merits
· Denial of request to amend – is commonly allowed when 1) amendment will result in undue prejudice to the other party, or 2) amendment has been unduly delayed
· If initial answer is not deemed admitted, then its considered denied and amendment only serves as clarification
Rule 8(b) (cont). – General Rules of Pleading – Defenses – If a party is without knowledge or information sufficient to form a belief as to the truth of an averment, the party shall so state and this has the effect of a denial.

Summary of incentives of defendant responses
Shepard – if you don’t comply with the rules, you will be at risk of adverse conduct against you if there is prejudice to the plaintiff as a result of your behavior (in this case, no prejudice, so we’ll let you do it as we want to try the case on its merits)

Zielinski – if we do find prejudice, we will impose a great penalty (a counterfactual instruction to the jury) here because where there is prejudiced we suspect strategic behavior, even if not technically egregious violation of the rules

David v. C&K – even if you don’t act strategically, but there is prejudiced, we may punish you in a draconian fashion. No longer permissible for defendant to say “whatever” – obligation on defendant is to acquire information, because if you do not acquire information within your control, and prejudice ensues – you may be held responsible even in something as extraordinary as counterfactual instruction
Summary – 1) we assume the defendant has more information, at least on information/history of themselves and their liability (which plaintiff doesn’t have access to); 2) it is not permissible for the defendant to be vague – obligation is on the defendant now to acquire information, b/c if you don’t acquire the information which is within your control and prejudice ensues, you may be held responsible even in something as extraordinary as counterfactual situation, 3) when defendant says I have no way of knowing, then plaintiff has no way to find information and discover whether issue is possible – burden must be on defendant

b. Affirmative Defenses 

· Responsive pleading must affirm or deny each averment upon which the adverse party relies through Rule 8(b)
· But there are times when admitting or denying is inadequate – i.e. party may be willing to admit factual allegation, but contend that there is a justifiable reason (under law) for the action – under common law “confession and avoidance”
· This is different from a denial b/c it does not seek to deny an element of the opposing party’s case, but sets out affirmatively a new issue that goes beyond disproving the leemnt.  

· Affirmative defenses must be “set forth affirmatively” under Rule 8(c)
· Policies affecting burden allocation – statutory language may be helpful or even determinative as to whether a matter is an affirmative defense, but also policies that allocate pleading burdens when language is not clear

· *If an affirmative defense is not pleaded, the issue is not in the case, and evidence relating to it is not admissible at trial (unless such evidence is independently relevant to an essential element of the case).  

· There does not have to be a reply to a pleading of an affirmative defense, and allegations are taken as denied by the opposing party

· Relation to motion for judgment of pleadings
· If defendant has admitted essential allegations of plaintiffs case, and has not pleaded an affirmative defense – plaintiff may file a Rule 12(c) motion for judgment on the pleadings, which would test the legal sufficiency of pleadings, just as Rule 12(b)(6) tests the legal sufficiency of the complaint. 

· If defendant pleads an affirmative defense, the plaintiff may make a motion for judgment on the pleadings and ask the court to determine whether the complaint makes out a prima facie case, since defendant has admitted essential facts, the court can deem the defendant’s purported affirmative defense legally insufficient.  And then it may strike it down on a Rule 12(f) – and with the defense gone, grant plaintiff judgment on the pleadings
· Statute of Limitations     

c. Counterclaims

Wigglesworth v. Teamsters Local Union – p. 199

Facts: Plaintiff files complaint in federal court under Labor Mgmt. Disclosure act alleging that the union and its president violated his rights protected by the act by preventing his freedom of speech in meetings.  Defendants denied allegations and filed counterclaim Rule 13 alleging libel and slander for plaintiffs comments at a press conference months later.  Plaintiff now files a motion to dismiss the counterclaim Rule 12(b)(7) for lack of subject matter jurisdiction, since Teamsters v. Wigglesworth (defendants counter-claim) would not have independent federal jurisdiction.
Issue: Can defendants counterclaim be filed in same jurisdiction?  To do so in federal court, it must be a permissive counterclaim and arise out of the same transaction or occurrence that is subject matter of plaintiff’s claim?  No. Dismissed.

Holding: There is no connection between events giving rise to counterclaim asserted by defendant and transaction which plaintiffs claim is based on.  Different evidence would be used in court (Subject of plaintiffs claim is alleged wrongful conduct of defendant at union meetings, defendants counterclaim is predicated on events which do not give rise to plaintiffs claim – grounded on words allegedly spoken by plaintiff months after union meeting in plaintiffs complaint with no indication that remarks had any relationship to events which transpired at past union meetings), so permissive counterclaim, and thus dismissed b/c no independent jurisdiction by federal courts.  . 
Rule: Rule 13(a) – Compulsory Counterclaims –a pleading is a counterclaim if it  “arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim”

Rule 13(b) – Permissive Counterclaims – a pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.  
· Compulsory counterclaims are ones that are ancillary to initial claim and can be tried in the same court (even if jurisdictional requirements would not otherwise be met) – do not require absolute identicalness of factual background of two claims, but logical relationship between them. – “arise from same transaction” – which is flexible and can comprehend a series of cocurrences, depending not so much on immediateness of connection as upon factual relatoinship.  
· Permissive counterclaims are unconnected with transaction out of which primary claim arose and independent jurisdictional grounds are required.
· Test for distinguishing – Bose Standard – if same evidence would substantially dispose issues raised by opposing claims, than counterclaims are compulsory, if not they are permissive
Note: Prof says this is a tough case.  Realistically, court is probably wrong and there probably is the same evidence – plaintiff is going to show that they beat him up, it is their standard practice, this is part of a bigger societal problem and pattern of practice of the mob.  Mob is be proving that Wigglesworth said bad things about them and so libeled them, only way Wigglesworth will be able to defend against this is to say its not defamation b/c things I said were true – they’re part of the mob, pattern of practice, etc.  So technical exercise of case by court seems wrong, however they probably thought that mob was only doing this to harass Wigglesworth and confuse the jury – so they wanted to dismiss. 
Note: Challenges as to subject matter jurisdiction can be heard at any time – most protected defense and can be raised by judge in the middle of a trial
Note: If this had been deemed a compulsory counterclaim, but teamsters didn’t raise the issue during this trial, then they couldn’t sue in subsequent lawsuit b/c Wigglesworth could claim res judicata under affirmative defense rule 8(c).  Affirmative defenses don’t go to the merits – even if you’re right on the merits, there’s another reason why you shouldn’t prevail.  So even if you Teamsters could have recovered on the facts, they didn’t raise them in the previous case, so they can’t raise them now.

· B/c of this rule, as a lawyer, you advise your client to file a counterclaim just in case…so as a lawyer you need to ask not just what are your defenses, but what might be your conceivable claims down the road that against Wigglesworth that might be seen as transactionally related – b/c if you fail to bring them now, you may be barred from bringing them later b/c of res judicata
· Transactional idea is difficult to determine ahead of time, depends upon what trial looks like, and its hard to determine what trial will look like in early stages.  But, if we get it wrong it can have huge consequences for our client.
· This creates uncertainty at threshold level, which is a risk, systematic cost of both of these – we incentivize parties to raise claims they truly have no intention of litigating down the road b/c they are afraid of being foreclosed from doing so

· So in order to address threshold problem, we have to look at the back-end and reason our way back to the beginning. 

D. Voluntary Dismissal
· Common law plaintiff had right to voluntary dismissal without prejudice at any time before judgment

· Today however, we know that a liberal voluntary dismissal rule can cause needless expenditures of judicial resources and impose burdens on defendant in defending against a suit that is ultimately withdrawn. (part of reason plaintiff may do this is that he is then free to file particular suit in another court in modified form)
· Some states still afford plaintiff a broad right to dismiss

· But Rule 41(a)(1) reflects a policy that voluntary dismissal should be limited to the early stages of litigation

· Rule 41(a)(2) calls for exercise of judicial discretion in all other situations, providing that action shall not be dismissed without prejudice

· Once plaintiff has filed a notice of dismissal, it may not withdraw or amend the notice. 

E. Amendments to Pleadings

· Amendments to pleadings are necessary as case is investigated and prepared for trial – as depending on complexity of case and difficulty of access to information, pleadings are sometimes made when very little is known about the event.

· Rule 15 reflects this liberal approach to pleading

· Liberal approach however has its own costs.  Parties may rely on pleadings of their opponents believing that they are facing only claims alleged and therefore may forgo investigation into matters that are not pleaded.  So there are some limitations on liberal pleading rule.
1. Permission to Amend

David v. Crompton & Knowles – p. 207 
See above. 
PARTIES AND PRECLUSION
Chapter XIII – Preclusive Effects of Judgments

· Putting an end to litigation by according a finality to judgments is a central objective of modern civil procedure.
· It is important to determine how to accomplish this without forfeiting the opportunity for parties to pursue in later suits aspects of matter that they couldn’t reasonably have litigated in first trial

A. Claim Preclusion (Res Judicata)

1. Same claim or Cause of Action

· Res Judicata – prohibition on relitigating a claim which has already been litigated and gone to judgment

· When a party obtains a final personal judgment in its favor, its claim is extinguished and merged into the judgment, thus precluding further litigation on same claim

· When party suffers a judgment against it, the claim is also extinguished and party is barred by judgment from relitigating claim.

· Merger and Bar only apply when the second action is based on the same claim or cause of action, between the same parties or those in privity with them, and when determination in first action was on the merits.

· Collateral Estoppel (Issue Preclusion) – applicable to situations not covered by res judicata because second action is not based on same claim or cause of action 

· Forecloses litigation of issues that were already litigated and that were necessarily decided by the court.

· Direct Estoppel – subcategory of issue preclusion – if res judicata does not apply, because while second suit is on same claim as the first, first was not decided on its merits – direct estoppel applies to preclude relitigation of issues that were actually decided by the court
· Difference between res judicata and collateral estoppel – is that former operates to preclude relitigation of the claim without regard to what issues were litigated in first suit, while latter only precludes relitigation of those issues that were actually litigated and necessarily deemed in the first suit

· Res Judicata is absolute finality  -- not only to every matter that was offered, but to any other admissible matter that might have been offered.  Meaning can’t later raise a defense that was not presented in the action and established by competent evidence.  Subsequent allegation of their existence has no legal effect.

· Collateral Estoppel – if second action between parties is based upon a different claim, judgment of prior action operates as an estoppel only as to mattes in issue or points controverted, upon which determination verdict was rendered – inquiry must be to point actually litigated, not to what might have been litigated.
· These doctrines only apply to final judgment 
· No firm agreement among jurisdictions as to whether judgment on appeal should be given preclusion effects.

Manego v. Orleans Board of Trade – p. 1117

Facts: Manego brought a lawsuit against group of people claiming they conspired to deny him license for a disco b/c of his race.  Claims were dismissed on summary judgment by district court for failure to state a cause of action (Court of appeals affirmed decision).  Then Manego brought another claim regarding disco against group of defendants, with some overlap of group of previous claim, claiming antitrust violations under Sherman Antitrust.  This time he had more evidence.  Overlapping defendants moved for summary judgment on grounds that new claims were barred by doctrine of res judicata (*they should have used affirmative defense, not motion to dismiss*)
Issue: Is new claim barred by res judicata?  (No intervening change in law, no change in fact.  So question is, is this a matter that should have been raised in T1?) Yes! 

Holding: A different motive for the same conspiracy doesn’t create a separate transaction.  Once Manego chose to allege a conspiracy involving specified conspiratorial acts, he was required to allege all possible motives for such a conspiracy and all facts necessary to support these allegations, since he didn’t; he lost the right to do so. 

· Plaintiff gets to pick when they sue, but when they do, better be prepared with your entire argument – raise whatever you’ve got in the beginning.

· He could have amended complaint during discovery – he could change theory of case, but has to be during case itself, not after final judgment

Rule: Can’t retry cases arising out of same cause of action or claim – this is a “transactional” definition – focus is on whether underlying facts of both transactions are the same or substantially similar  -- same transaction, or same nucleus of operative facts -- (same type of test as we used in Wigglesworth per Rule 13(a)
· If factual bases for separate causes of action are different, but intertwined – joining them is possible and convenient, but failure to do so will not justify res judicata application

· If factual basis for two claims is essentially the same, not only can they be joined, they must be joined

Note: Manego could have gotten around this by reapplying for license, getting rejecting again, and then having different ground son which to sue
Other Action Pending

· If party files 2+ suits on same cause of action in different courts, which are pending at the same time (repetitive suits), defendant may raise defense of “other action pending” thus seeking dismissal if there is another action on the same cause of action pending in the same state or federal district court.
· Party does not have to wait until one goes to judgment to raise it as a bar to prosecution of the other
Application of Res Judicata to Defendants

· Policies underlying res judicata apply to the responses of a defendant to a lawsuit, but in a distinctive way.  
· There is little problem with defenses: if a defendant fails to raise defenses available to it, it cannot later use them to attack the judgment Rule 18(2)
· Treatment of counterclaims, however, is more involved.  
· When a defendant raises a counterclaim, all aspects of it are subject to the rules of claim preclusion (except if defendant cannot obtain full recovery on counterclaim, but this is rare) – Rule 21, 23
· In case of a compulsory counterclaim (one arising out of same transaction as claim), that shares common facts with defense raised by defendant, economy concerns and interest in consistent judgments favor requiring defendant to raise counterclaim or lose it – Rule 13(a) – Wigglesworth v. Teamsters 
B. Issue Preclusion (Collateral Estoppel) (we skipped)
Rule: Parties must have their day in court!! (no mutuality of obligation anymore)
C. Persons Bound by Judgment

1. Parties and Persons in privity (we skipped)

2. Mutuality of Estoppel

· traditional view of collateral estoppel accepted principle that estoppel must be mutual, which is referred to as doctrine of “mutuality of estoppel” – rests on principle that a person should not benefit from collateral estoppel unless he would also have been bound by prior judgment

· Bernhard v. Bank of America challenged this idea 

· Critical issue was whether executor had a right to the money.  Under mutuality doctrine, bank was not a party to the first suit and since it would not have been bound had executor lost, it could not take advantage of the favorable judgment in executor’s favor

· This shifted inquiry away form whether person asserting preclusion would have been bound by judgment to whether the party against whom it has been asserted had a full and fair opportunity to litigate issue in first suit

· Blonder-Tongue Labs v. Univ. of Illinois Foundation (1971)

· Abandoned mutuality as a matter of federal law at least to extent of permitting the “defensive use” of issue preclusion by a person not a party to the first suit against a defendant who was a party to the first suit

· Judgment would not, however, preclude a losing party from relitigating an issue if he could demonstrate that the first action failed to allow him a fair opportunity procedurally, substantively and evidentially to pursue his claim
Parklane Hosiery Co. v. Shore – p. 1184

Facts: SEC filed suit against Parklane Hosiery alleging proxy statements were misleading and false.  Court found for SEC.  Then, stockholders brought a class action suit against Parklane Hosiery and its officers for materially false and misleading proxy statement.  Petitioners asserted that Parklane Hosiery was collaterally estopped from relitigating the issues that had been resolved against them in SEC action.  District court denied motion on ground that application of collateral estoppel would deny PH 7th amendment right to jury trial.  Court of appeals reversed, holding that 7th amendment preserves right to jury trial only with respect to issues of fact, once those have been determined nothing remains for trial – so since PH already had full and fair opportunity to litigate, PH is collaterally estopped from obtaining a subsequent jury trial on the same issue. Now at Supreme Court
Issue: Does a party, how has had issues of fact adjudicated adversely to it in an equitable action, have the right to be collaterally estopped from relitigating same issues before a jury in subsequent actions by a different party?  Can litigant who was not party to prior judgment use that judgment “offensively” to prevent a defendant fro relitigating issues resolved in earlier complaint?   Yes!.
Holding: No reason to justify reluctance of a court to allow offensive use of collateral estoppel in this case – didn’t reward plaintiff who could have joined in prior action (b/c it was action by the govt), no unfairness to petitioners in applying offensive collateral injunction (they had every reason to litigate SEC lawsuit fully and vigorously given seriousness of allegations and forseeability of private action following, and there are no procedural opportunities available to PH that were not available in first action.
Dissent (Rehnquist): court is hugely infringing on defendants 7th amendment constitutional right.  Judge-made doctrine of collateral estoppel cannot be consistent with 7th amendment since it eliminates right to jury trial.
Rule: Don’t preclude use of offensive collateral estoppel, rather grant trial courts discretion as to when it should be applied.  General Rule – in cases where plaintiff easily could have joined the earlier action, or where application of offensive estoppel would be unfair to defendant, then trial judge should not allow use of offensive collateral estoppel.

Note: Collateral estoppel protects litigants from burden of relitigating an identical issue with same party and of promoting judicial economy by preventing needless litigation.  Historically, it was limited by doctrine of mutuality of parties  -- which said that neither party could use a prior judgment as estoppel against other party, unless both parties were bound by it.  Now, however, the court has decided that permitting repeated litigation of same issue as long as supply of defendants holds out is untenable and a misallocation of resources.
· In Blonder-Tongues case, plaintiff was estopped from asserting a claim that plaintiff had previously litigated and lost against another defendant – defensive use of collateral estoppel 
· Defensive collateral estoppel precludes plaintiff from relitigating identical issues merely by switching adversaries, thus defensive collateral estoppel gives plaintiff strong incentive to join all potential defendants in first action

· Present case, seeks to estop a defendant from relitigating the same issue which defendant previously litigated and lost against another plaintiff (Note: in both situations, party against whom estoppel is asserted litigated and lost already)
· Unlike defensive collateral estoppel, offensive collateral estoppel does not promote judicial economy.  It creates the opposite incentive.  Since plaintiffs can rely on previous judgments against defendants without being bound by them, it encourages a “wait and see” attitude – thus increases, rather than decreases amount of litigation (doesn’t promote judiical economy)
· Also, may be unfair to the defendant.  If first law suit, you are sued for minimal damages, there is less incentive for you to defend vigorously.  So when a much larger claim comes along, where you would have worked harder to win – and you are estopped, that is unfair.  Also, second action may afford defendant procedural opportunities that were unavailable in first that could cause a different result.
Hypo: Jones v. Smith (T1) – widget producing. Jones sues Smith for patent infringement at T1, now assume Jones loses.  One year later, Smith is still reproducing widgets with new commercial venture, now at T2 we have Jones v. Smith (T2). 

· Classic case for res judicata as same parties are litigating same question, with only time intervening.

· Smith can affirmatively defend that Jones is precluded from raising issue, b/c Jones has already lost on it.  2 exceptions to this rule though:

· 1) intervening change in law – if law changed and now allowed for patent in widget production, legal basis for prior judgment has been eroded.  While jones can’t reopen first case (finality to law so that one is done), prospective application of judgment is no longer proper and he can sue again.

· 2) change in fact could occur  -- if Jones lost b/c he hadn’t properly registered patent with patent office, but he now has, he can form a new lawsuit – not on original suit (again, that is over), but new judgment since Smith is in a new venture

Hypo 2: Now assume Brown, another manufacturer like Smith, is also sued by Jones.  Jones v. Brown (T2). Lets assume in T1, that Jones won against smith. 

· Here it is different parties, so no res judicata.

· But, it is the same issue – collateral estoppel/issue preclusion – we’re looking at preclusive or forward-looking effects of an issue
· In common law, there had to be “mutuality of obligation” so this would have no effect on Jones v. Brown(T2) – 
· But in Jones v. Smith (T2) any issues resolved by them in T1, couldn’t be raised in T2 –so in Manego, he couldn’t allege racism by same group in T2 for a different venture since he lost on the merits (unless overwhelming reason for exception)

· Current law -- If Jones has already proven that he owns the patent at T1, can he use issue preclusion to avoid a jury?  (NO!)
· This doesn’t seem fair b/c Brown doesn’t have his day in court and no guarantee that Smith had a good lawyer

· So it comes down to a first order policy decision with 2 competing risks:  1) risk of inconsistency and inequality (different juries find different results for same case), 2) we have our “day in court ideal” – right to settle your own claim
	Jones v. Smith (T1)
	Jones v. Brown (T2)
	Brown v. Smith (T2)

	Jones Wins (T1)
	No estoppel
	Parklane Hosiery – test

Offensive collateral estopel – why isn’t smith bound in same way that jones was bound in defensive collateral –

1)permissible, but discretionary

	Smith Wins (T1)
	Blounder-tongue (from notes) – defensive collateral estopel, new defendant can use collateral estoppel as a shield

1) always collateral estoppel
	No estoppel


Rule:   Issue Preclusion – no longer mutuality of obligation, but YOU MUST HAVE YOUR DAY IN COURT!!! 
· Defensive use of collateral estoppel is always allowed

· Offensive use of collateral estoppel is permissible, but discretionary.
Effects of Liberal Pleading System

Note: We are seeing that there are tremendous consequences to everything that is done in the litigation system – so while it is easy that plaintiff can get into system easily through liberal pleading, this liberal pleading has consequences on plaintiff b/c of res judicata

· Manego got into court easily, but his decision to pursue one path and to move quickly without having done much discovery, foreclosed the entire universe of other claims that could have arisen out of same set of events
Note: We’ve also seen consequences of liberal pleading on defendant

· If they’re not forthcoming and play strategically and cause prejudice – than we have draconian penalties being forced down where there should have been none – Zielinski 

· Also, if you don’t come up with necessary information early on, you may be held liable even if draconian penalty – David v. Crompton & Knowles

Note: Preclusion Doctrines force all parties to pick all possible claims they may want to prosecute – forces defendants to come forward with all claims they may want to use or risk being foreclosed by Rule 13(a) Compulsory Counterclaim  and doctrine of Res Judicata.  So we now have to consider a much broader range of potential issues than just the terms which plaintiff puts forward.  Telling parties that they can rely on way case is presented to provide finality for events that gave rise to litigation.  Transactionally based, everything that was at issue between the parties is over and done with.  Efficiency and Equity argument here.  We need certainty of final judication to go forward  with our lives.

Note: Issue preclusion is more difficult as equity and efficiency arguments aren’t as well aligned. 

· Equity -- If Smith litigates with Jones and wins, why should Brown be able to come along, having borne none of the expense and piggyback on it?  Smith’s options are foreclosed to him, but Brown can fix all problems.  Equities don’t work here

· Efficiency – efficiency for judiciary are overwhelming, as they need closure.

· So we now have tension b/w equity and efficiency 
· If you didn’t have your day in court – then equitable argument is overwhelming and you can’t be precluded.

· But, if you did have your day in court, equity drops out and efficiencies become more compelling. Must ask 1) did you have full and fair right to argue your case in court 

· if you’re plaintiff this is easy, b/c you chose to come forward – Blounder-Tongue – so collateral estoppel is proper

· If you’re defendant, issue preclusion may be proper – but you must have had fair and full opportunity, and no evidence that person forcing preclusion on you acted in underhand or strategic fashion. (parklane)
· This is frightening prospect for client – if you lose first lawsuit, you may be liable in all subsequent cases and you have no way of determining whether preclusion will apply in future cases at T1 (may face different forums and judges) – very complex litigation – cost to defendant in first case is much greater than it looks at face.  So you have much more incentive to fight first case super hard as consequences are beyond first lawsuit.
· This makes defendant spend exorbitant amounts (if institutional) on first lawsuit, which makes it very difficult for plaintiff to be able to match these expenditures, which discourages plaintiffs from suing in firstplace.  This is a credible strategy for defendants – rationally appear to act irrationality b/c your working from different incentive structures, so different strategy
· When we have tension b/w equity and efficiency, we must anticipate that law may not be stable.  Res judicata is stable, but issue preclusion is completely unstable b/c entire world of innovation of Blounder-Tongue and Parklane Hosiery is only 25 years old.  Not appled that frequently, and we aren’t sure how to measure fairness of invocation of preclusion precisely
Chapter IV – Establishing the Structure and Size of the Dispute

· Today, multiparty suit is usual form of litigation

· At common-law, action had to be brought in the name of the person who had legal title to the right being asserted

a. People with equitable interest could not sue in their own name

b. Courts of equity, however, allowed persons with equitable interests to sue in their own name

· Now, actions should be prosecuted in the name of the “real party in interest”

· Rule 17(a) adds further language that “an executor, administrator, guardian, bailee, trustee of an express trust, a party with whom or in whose name a contract has been made for the benefit of another, or a party authorized by statute may sue in that perosn’s own name without joining with him the party for whose benefit the action may be brought

a. Explicity states that real party in interest need not have beneficial interest in order to sue so long as it has sufficient interest in outcome

b. Objective of 17(a) is to protect legitimate interest of defendant

i. Serves primarily as negative function – enables defendant to present defenses against real party in interest, to protect defendant against a subsequent action by the party actually entitled to relief – to ensure no res judicata effect

ii. Real party in interest rule is relevant to subrogation, subrogation involves the substitution of one person in place of another with substituted person succeeding to rights of the other

1. this includes when one party pays debt of another – like insurance companies

c. liberal definition of “real party in interest” raises possibility that named plaintiff may be chosen solely to satisfy the requirements of federal court diversity jurisdiction
A. Proper Parties to a Suit

1. Real Party in Interest (Rule 17(a))

2. Fictitious Names

Southern Methodist University Association of Women Law Students v. Wynne & Jaffe – p. 222

Facts: Association of women law students and 4 anonymous lawyers want to bring suit against 2 defendants (Dallas Law firms) for discrimination against women in hiring.  Defendants served interrogatories asking true identity of anonymous plaintiffs.  Plaintiffs objected to disclosure.  Trial court determined that identities of plaintiffs had to be disclosed.  Plaintiffs appealed.  Court of Appeals affirms.  

Issue: Can plaintiffs plead anonymously? No.

Holding: Because there is neither an express congressional grant of right to proceed anonymously (under Title VII), nor is there a compelling need to “protect privacy in private matters”, court holds that these Title VII plaintiffs may not sue under fictitious names and most disclose their identities
· In narrowest sense, you can argue that rules don’t allow for anonymous pleading, but then there are exceptions, but this doesn’t fall within those exceptions -- *however* since rules evolved from earlier cases, initially there were no exceptions, now there are some – how do we know we’re done? And this couldn’t be a new exception?

· So plaintiff wants to argue that while they don’t fit into the category as it has been so far revealed, this list is illustrative, not exhaustive, and we fall into the category of the kinds of concerns that have driven the evolution of the law

· But, making an exception could open the floodgates to infinite, so exceptions need to be narrow b/c of importance of Rule 10(a) or exceptions overpower the rule

· But you could argue this is not slippery slope – probably strongest argument would be policy argument, but want to get to that last – start with text, than interpretation, then policy argument (so text doesn’t allow it, interpretation does in some situations but you have to look at reasons why defendant needs protection too, but lastly look at policy argument) – policy argument here is that important societal interest behind Title VII will be compromised, but policy argument against this is extortion issue
Rule: Federal Rules do not make a provision for anonymous plaintiffs; so unless Congress grants allowance for it, there are only strict situations in which people can plead anonymously and all are public policy justifications (these have been decided through precedent).  Special circumstances necessitate that party be divulging personal info of the utmost intimacy (birth control, homosexuality, abortion, welfare rights of illegitimate children, abandoned families)

· All these cases that afford plaintiff anonymity, share other characteristics too:  1) sharing personal info of utmost intimacy, 2) many also had to admit that they either violated state laws or govt. regulations or wished to engage in prohibited conduct, 3) all of the plaintiffs were challenging the constitutional, statutory or regulatory validity of government activity

Federal Rules: 10(a) – every pleading shall contain a caption setting forth the name…shall include names of all parties

· While rule says “shall” and this is normally a mandatory requirement, we do have examples of other cases through precedent where people can plead anonymously

· 10(a) is powerful and important b/c it protects defendants – 10(a) is meant to provide a fair balance, if defendant has his reputation, economic success at stake, plaintiff should have to put their reputation on line too.  This is party of entry-cost because there is an in-terrorem value to cases if you tarnish reputation of defendants simply by suing them – therefore we need plaintiff to put themselves on the line too

Difference in what people want from lawsuit.  1) Injunction/Equitable Relief – stop doing things that are impediments to people.  2) Damages – financial compensation

Note: Need to start from back-end first—what do anonymous plaintiffs want out of this type of case? Damages wouldn’t work b/c at some point they’d have to give up anonymity for court to determine what happened to them and what employer owes them.  They must be looking for an injuctive relief.  If so, SMU Association is adequate representation for advancing collective interests of women – so don’t really need anonymous lawyers.  A,B,C,D only want to be in case as power play so that they have mechanism to control case  as party involved b/c they don’t trust SMU will litigate hard (think of women’s law org. in the 70s, more social than political, lawyers don’t trust them to fight the good hard fight).
Note – We have rape shield laws b/c otherwise we would deincentivize the victim from coming forward, which we don’t want to do.  Not to mention, there is no financial incentive in them, so no concern of in terrorem, b/c they are not a party to the suit and don’t have discretion about whether suit is brought – that’s the state’s authority so in a sense, victim has already crossed a threshold b/c state decides to bring.  (in civil cases, though there are no rape shield laws for same reason.)  This case is different b/c although it deincentivizes people from bringing sex discrimination acts, there is no hurdle of the state to get through – so we need to hold them socially liable by not allowing anonymity
B. Joinder of Claims (Rule 18(a)

· At common law, plaintiff was prohibited from joining two different claims against the same defendant unless both claims involved the same form of action

· Rule 18(a), in contrast, is completely permissive as to joinder of claims against same party in a single suit

· Allows you to join as many claims as are legal, equitable, maritime against the opposing party

· Claims need not even be related, theory being that there is no point in requiring multiple law suits once parties are in court against eachother

· liberal rule of joinder claims do not, however, mean that unrelated claims will necessarily be tried together -- Rule 18(a) is a pleading rule, and the Advisory Committee Notes observe that “a claim properly joined as a matter of pleading need not be proceeded with together with the other claims if fairness or convenience justifies separate treatment

· Under Rule 42(b), a court may sever unrelated claims and order separate trials when it would be “in furtherance of convenience or to avoid prejudice, or when separate trials would be conducive to expedition and economy”

C. Permissive Joinder of Parties (Rule 20)

· At common law, joinder of parties was difficult. Multiple plaintiffs could join in one suit only if they had a “joint” interest.

· This was found where they were joint promisees on the same obligation or instrument, partners at the same time of contract, or joint owners of property that was allegedly injured by defendant – in these cases, joinder of plaintiffs was actually required

· with joinder of defendants, more complicated – plaintiff had choice whether to join where defendants were joint and several obligors

· in general, focus on nature of rights or obligations being asserted has less importance in modern procedure, joinder of parties is more restricted under Federal Rules than joinder of claims.  The rules distinguish between permissive joinder (Rule 20) and mandatory joiner (Rule 19) with rather different standards and policies applying to each

· Rule 20(a) allows joinder of multiple persons as parties if they assert any right to relief jointly, severally, or in the alternative (or such right is asserted against them) “in respect of or arising out of the same transaction, occurrence, or series of transactions/occurrences” and if “any question of law or fact common to all these persons will arise in the action”

· Note: “series of transactions” is a very soft standard

Kedra v. City of Philadelphia – p. 227

Facts: Kedra is filing suit under civil rights statutes for deprivation of constitutional rights.  Actions arise out of an alleged series of brutal acts committed by Philly PD over period of 18 months against various members of Kedra family.  They are alleging a systematic pattern of harassment, threats and coercion.  Defendant contends that there is an improper joinder of parties under Rule 20(a) and files a motion to sever under Rule 42 or 21 because they think they will be prejudiced by having them all together
Issue: Can events taking place over 15-month period be treated as one transaction and joined properly? Yes. 

Holding: While events in Kedra took place over lengthy period of time, they are all reasonably related.  Series of events of suit are part of a systematic pattern of behavior so claims do arise out of same transaction – and they’re going to have to prove the same elements at trial by showing relationships amongst cops.  If it becomes apparent that prejudice will arise, he’ll use rule 20(b) to order separate trials. 
Rule: Joinder provision of federal rules under Rule 20(a) is very liberal b/c unification of claims in a single action is more convenient and less expensive and time consuming.  Transaction/Occurrence language in the rule, therefore, allows for admission of all reasonably related claims for relief by or against different parties to be tried in a single proceeding.  If treating all claims in single trial will result in prejudice for some defendants, Rule 20(b) provides court with power to remedy this – by allowing court to order separate trials 
Note: Prof says this is a hard case.  Nature of conspiracy case is that trying everything together is by necessity prejudicial to defendant, but severing it is injurious in being prejudicial to plaintiffs b/c it raises costs –so no bright line rule here.

· Judge realizes this – that decision he makes on a technical pleading question is going to have an impact on the outcome of the case.  So if he’s going to have to make that kind of prima facie assessment of the case, he doesn’t want to have to do it at the pleading stage when he doesn’t have any information.  Wants to wait until the end of discovery when he’ll have a better sense of what is going on. 

Hypo: What if same situation but 1000 plaintiffs all against police dept for excessive force?  Again, answer is at the back end.  Are they seeking damages (then it should be individualized) or injunction (where large group may make sense)? To see if its more about collective policy or individual case

Hypo: What about 1000 plaintiffs againt 1000 different police officers?  Than this would prejudice jury (as they may not be able to make out merits of case) – all separate claims with little in common to substantiate, inefficient to lump all together b/c basically doing 1000 trials at once.  
Hypo: What if same as above but all under 1 common policy? Then we may want them together, b/c otherwise there will be inconsistency in policy outcome.  This is
Insolia v. Phillip Morris – p. 229
Facts: Civil action for money damages by 3 former smokers against cigarette manufacturers based on industry-wide conspiracy.  Initially tried to get class certification, this was dismissed, now back before court as non-class action.  Defendant filed a motion to sever the claims into 3 separate actions pursuant to Rule 21 b/c motions have been improperly joined under Rule 20, b/c they do not arise out of the same transaction and do not share a common question of fact or law.  Plaintiffs want common issues to be tried together, then separate trials for individual damages.  Judge rules that plaintiffs claims are not sufficient to warrant joining under Rule 20, even though less stringent requirements than class action Rule 23.
· Why do plaintiffs want to be joined? It makes them more sympathetic to jury if they show it is a widespread problem, more plaintiffs you have, more culpable it makes defendants look b/c of widespread problem – it turns the focus more onto the tobacco industry and what it did, and less on what the individuals did during their life.  When it’s a one-on-one battle there are reasons not to sympathize with either side
· This case has tremendous consequences for defendant, so they’re going to try the first case incredibly hard (think of preclusion) – so we increase the chance of plaintiffs winning by allowing more people to sue, so more money behind them.
· So we’re trying to balance efficiency v. prejudice to defendants
Issue: Can plaintiffs properly be joined together as same transaction/series of transactions? No.

Holding:  Claims are not similar – plaintiffs began smoking at different ages, bought different brands, quit for different reasons. Only thread holding this together is allegation of industry-wide conspiracy, but this theory does not hold up given how different the particular circumstances of each individual are.  So don’t arise from same transaction and thus efficiency would not be promoted by allowing them to join.
· b/c case is about damages, at back-end we have to hear all about individual cases – highly individual so not much overlap or efficiency in hearing together
· this is very different than in Kendra where judge says he doesn’t have info, in this case info’s already been gathered since they already tried class-action suit so he knows whether they are common or disparate cases and he knows it’s a case about damages – doesn’t see how jury could keep all factors separate (so prejudice to jury) or how merging into one group would help
Rule: If joining parties together, would not serve the policies underlying Rule 20 (i.e. promoting efficiency) b/c of differing plaintiff facts, differing defendant facts, and jury confusion – then it wastes judicial resources b/c jury is subjected to tons of evidence which is relevant to some and not all parties which would lead to jury confusion and prejudice.  So then cannot join.
D. Compulsory Joinder of Parties (Rule 19)

· Raises the issue of whether certain persons not joined as parties have sufficient interests in the suit that they must be joined, and if they cannot be joined, whether the suit will be allowed to proceed without them, or whether it will be dismissed
· Rule 19(a) – those persons who are needed for just adjudication will be joined if feasible.  Sometimes, however, absentee needed to satisfy criterion in (a) cannot be joined.  Usual reasons are that they would destroy diversity jurisdiction, absentee has insufficient contacts with forum to permit personal jurisdiction, venue would be improper.  In these cases 19(b) requires an analysis of 4 factors to determine whether “equity and good conscience” permit action to proceed without absent party.

· Rule requires a case-by-case analysis

Rule 19(b) Determination Whether to Proceed or Dismiss

Pulitzer-Polster v. Pulitzer – Supp

Facts: Carol, her mother and sister brought suit in LA court arising out of dispute with uncle Samuel.  Now Carol seeks damages in federal court on slightly different matter.  Defendant makes a 12(b)(7) motion to dismiss for failure to join an indispensable party under Rule 19. Federal district court dismissed suit under Rule 19, b/c of Carol’s failure to join her mother and sister as indispensable parties (she didn’t want to b/c that would take it out of federal court by removing diversity jurisdiction).  Now court of appeals affirms district court.

Issue: Should suit be dismissed b/c of failure to join indispensable parties? Yes!.

Holding: Lillian and Susan should be joined under Rule 19(a) if feasible, b/c absent parties do claim an interest relating to subject of action (19(a)(2)(i)) and Samuel may be exposed to risk of inconsistent/multiple litigations under 19(a)(2)(ii).  Under 19(b) plaintiff’s interest is weak b/c relief is available in state court, defendants interest is moderate, absentees have high interest against negative precedent, and interest of courts is high b/c want to avoid needless litigation.  So case dismissed.
· Note: Prof Thinks court is wrong on this – not clear that absent parties will be harmed since it would only be through precedent, which harms everyone – very broad interpretation.  Also not clear that defendant would be exposed to multiple/inconsistent litigation since this case is about damages, not injunction.  Prof thinks court is totally wrong and 19(a) is not met here.
· However, Prof thinks court may be coming to right result even if 19(a) analysis isn’t right.  Carol is just trying to use this as a maneuver to get case out of state court and into federal court (so no justification for plaintiff, but real harm possible to defendant b/c multiple litigations going on at same time) – court won’t let her do this b/c she was the plaintiff and got to choose where to proceed and chose state court, can’t just switch now that she’s unhappy.  If there wasn’t the state court option, 19(b) would come out very differently and it would not have been dismissed (no more prejudice to defendant, no more absent plaintiffs interest, no more courts interest) 

· If there was no 19(a) this would be an easy case – the problem is the analytical difficulty of trying to force the case into 19(a)
Rule: 2-step analysis to decide whether to dismiss an action for failure to join an absent party – 1) Rule 19(a) – provides a 3-part framework for deciding whether a given person should be joined.  2) If joinder is called for, Rule 19(b) guides court in determining whether suit should be dismissed if that person cannot be joined.
· 19(a)(1) – Can complete relief be granted to plaintiff, in absence of other parties? 19(a)(2)(i) – Do absent parties claim an interest relating to subject of action? And will a decision in their absence impair or impede absent parties ability to protect their interests? 19(a)(2)(ii)  -- Will defendant be exposed to substantial risk of multiple or inconsistent obligations by reason of absent parties unrepresented interests if this case proceeds?

· Rule 19(b) and balance of 4 factors:  1) plaintiffs interest in forum, 2) defendants interest in avoiding multiple litigation/inconsistent relief, 3) absent party’s interest in avoiding further prejudice, 4) interest of courts and public in complete, consistent and efficient settlement of controversy
Note: 19(b) is standard equitable balance test – (like Matthews) where we weight competing equities and come up with proper procedure.  Courts are comfortable working within the framework of 19(b) b/c this is what they do all the time, even re-characterized rule into Matthews v. Eldridge language.  But 19(a) acts as a gatekeeper – where in order to get to 19(b) you have to go through a narrow set of checklists – but it is overly formalistic.  Courts don’t like this and cheat in exactly the way they did here in Pulitzer to get to right result.  **This is just like what we saw in Due Process – Courts are moving from a checklist to a balancing approach which incorporates the checklist but not as necessary elements***
VEPCO v. Westinghouse – US Court of Appeals 1973Supp

Facts: VEPCO brought action on behalf of it and its insurer and partial subrogee, INA to recover damages resulting from failure of one of VEPCO’s power generating stations.  Defendant wants case dismissed claiming that INA is real party of interest under Rule 17 and must be the plaintiff in action.  Alternatively, defendant urges that INA is an indispensable party under Rule 19(b) so should be joined – but if INA is joined as a party, this would destroy diversity jurisdiction – so  would lead to case dismissal.  
Issue: Can VEPCO pursue this action for the entire loss and continue without joinder of INA?  Yes.  Court of Appeals affirms.

Holding: .  In view of overlap of Rule 17 and Rule 19 – court thinks emphasis should be on whether under Rule 19 action should be allowed to continue without joinder of absent party.  Vepco has both a sufficient interest in the litigation and is entitled under substantive law to recover for the entire loss resulting from failure of its generating station, and VEPCO has retained a significant pecuniary interest in the litigation.  Thus this is not a case where insurer, INA, has paid the entire loss.  INA should be joined if feasible, but this cannot happen in this situation, for it will destroy diversity jurisdiction.  So must consider 4 factors test of 19(b) – which leads court to determine that INA is not an “indispensable” party. – 1) not prejudicial to plaintiff, 2) no prejudice shown to defendant, and if some, it can be avoided through how relief is shaped, 3) judgment rendered in INA’s absence will still protect INA, 4) courts – not clear that plaintiff would have adequate remedy in state courts – so INA is not an indispensable party

· Note: Defendant is worried that if they lose to plaintiff, INA will then come and sue and will be precluded from arguing again.  But if they win, they can’t estop INA from suing them later, and they’ve already shown INA all the strengths and weaknesses of their case.  So great prejudice to defendant of asymmetric risk.  So INA recognizes this and volunteers to be bound by judgment (voluntary issue preclusion, essentially) which levels out the playing field.
· Prof thinks this is a smart ruling, but it is in complete disregard of the federal rules.

Rule: Essentially disregards 19(a) – says its clear that parital subrogee should be joined if feasible.  However, must turn to 19(b)  -- 1) plaintiffs interest, 2) defendants interest, 3) absentee’s interest, 4) court’s interest
· Unlike Pulitzer-Polster, court here ignores 19(a) instead of trying to go through it. 

Rule 17 – meant to liberalize right of standing to bring suit so that anybody who has suffered a loss that is legally attributable to claimed conduct/wrong can go forward – this was meant to allow people like insurers to bring claims so that corps like VEPCO (with only $200k on line wouldn’t settle with defendant, while insurer has $2.2 MM on line) .

Note: Defendant wants INA as plaintiff b/c thinks jury will be less sympathetic if its an insurance company who is paying for it, v. individuals whose utility prices will go up if VEPCO is held liable.  INA and Westinghouse are both Pennsylvania companies, so defendant wants this case out of VA where sympathetic jury (b/c they lived through blackout) and into PA where no one knows about it. 
E. Impleader (Rule 14)

· Impleader refers to right of defendant to bring in a new party who may be liable for plaintiff’s claim against it, under what we now call “third party practice”

· Impleader isn’t a defense to liability – it’s a way of saying “to the extent that we’re responsible, it’s the 3rd parties fault/responsibility”

· Efficiency considerations here

· Think about car accident.  Someone sues you for $1MM, but you have insurance policy.  If you had to do victim v. you in T1, and then you v. insurance company in T2 – and victim wins in T1 and you win in T2 – but it takes a year for you to collect against insurance company – this would be really detrimental against you.  

· So equity considerations too – we want to allow impleader broadly b/c of time factor considerations which weigh heavily here
· Rule 14 claim is limited to harm suffered in original complaint

Clark v. Associates Commercial – p. 252 (Clark v. Associates v. Howard/Clark2/Lett)
Facts: Plaintiff sues alleging damages to his property arising out of Associates agents repossession of his tractor by force.  Defendants filed 3rd party complaint seeking indemnity from its employee and 2 other parties (Howard, Clark2, Lett).  3rd party defendants seek to dismiss 3rd party claim.  Plaintiff seeks to strike 3rd party claim, or in alternative, separate trial of issues through Rule 42(b) – that impleader causes you prejudice
Issue: Has the defendant properly impleaded a 3rd party? Yes!

Holding: Associates has stated a valid claim for indemnity against 3rd party defendant, practical and equitable concerns overwhelmingly favor trial of all claims in front of a single jury, so impleader is proper.
Rule 14(a) – Defendant may, as a 3rd party plaintiff, bring in a person not a party to the action who is or may be liable to 3rd party plaintiff for all or part of plaintiff’s claim against 3rd party plaintiff (1st party defendant)
· 3rd party claim does not need to be based on same theory as main claim, and does not require that 3rd party defendants liability be automatically established once 3rd party plaintiffs liability to original plaintiff is established.
· All that is required is that 3rd party claim is derivative of and dependent upon the success of the main claim.

· *** this rule is within the sole discretion of the court – in exercising discretion court is mindful of efficiency of accomplishing everything in same trial, so 14(a) should be interpreted liberally, unless there would be prejudice
F. Counterclaims and Cross-Claims (Rule 13)

(problem in class_

G. Interpleader (Rule 22 and 28 USCA § 1335)

· Interpleader was device for permitting a person faced with conflicting claims to a limited fund or property to bring all claimants into single proceeding

· It now allows the stakeholder, fearing separate suits by individual claimants, to institute his own action in which all the claimants would be required to litigate their claims simultaneously 
· Doctrine of Interpleader – you wish to renounce your interest in a piece of property – you hand it over to the court and you allow suit to be brought by all parties who may lay claim to it and so resolve the dispute

· Now we don’t require people to actually relinquish property to court
· And you can actually be one of claimants yourself.

State Farm Fire & Casualty Co. v. Tashire – p. 260
Facts: Big bus accident with truck.  4 injured parties filed suit in CA seeking $1MM in damages against Greyhound, busdriver, truck driver (Ellis), and truck-owner.  State Farm brought action in nature of interpleader b/c they had insurance policy for Ellis for $20k.  So they wanted to pay court $20k and require all claimants to come forward and establish claims in single proceeding so as to discharge State Farm from further obligations under policy (they also had a duty to defend Ellis in all lawsuits).  Greyhound soon agreed and wanted to be in interpleader.  District Court let this go forward.  Court of Appeals reversed.  Supreme court
Issue: Can interpleader be used by State Farm and other defendants in this case? No.

Holding: interpleader was not intended to serve function of “bill of peace” in context of multiparty litigation arising out of mass tort.  Does not authorize injunction entered into in present case. 
Rule: Do not need to wait until claimants have obtained final judgment to interplead – for this would give disproportionate slice of fund to initial claimant

Note: this case is ridiculous.  Everyone with claim (30 people) has to go to Oregon to make a claim for part of $20k (when real damages will be much greater than this)? This is absurd and no one will bother with cost of going for such a little return.  So while it is an entirely proper interpleader (limited stake with many litigants), outcome is absurd b/c efficiency rationale is undercut by practical rationale of the case.  So we want a wise judge who will use the other rules to hold onto the money.
Note – we do want to bring everyone who is transactionally related into same aggregate case for efficiency and equity – but interpleader is simply the wrong tool to do this – interpleader gets used very rarely for this reason – unless it can really give peace to parties, there’s no reason to use it.  Interpleader is effective in bankruptcy situations where pots are not big enough and where claims are not transactionally bound.
· This is where class-actions can come in and be useful as we need a mechanism to try a bunch of cases arising from same incident at same time (this is now a 23(b)(3)
H. Intervention (Rule 24) 

· Device for an outsider who has an interest in lawsuit to voluntarily join it as a party.
· Rule 24(a) Intervention of Right – if a person wants to voluntarily enter suit, and has obvious interest in suit, they should be allowed to join.

· Rule 24(b) Permissive intervention– even when interest in suit is less obvious, rules recognize that intervention may be useful to the court even if a party lacks the compelling interest of an intervenor of right.  Permissive intervention, is left to the discretion of the court.

· This rule is most dramatic departure from common law – b/c it is not being driven by parties in the case

Natural Resources Defense Council v. US Nuclear Regulatory Commission – p. 269

Facts: NRDC (env. Policy group)  is suing defendants (NRC which is govt. agency) for injunctive relief to prohibit them from issuing licenses for operation of uranium mills in NM without preparing environmental impact statements.  United Nuclear Corporation filed a motion to intervene and was granted (this whole lawsuit comes out of a license that was granted to UNC to operate a uranium mill). However, district Court denied a motion of American Mining Congress and Kerr-McGee (largest uranium mining op in US) to intervene as a matter of right or on a permissive basis pursuant to Rules 24(a) and 24(b). 
Issue: Were AMC and K-M’s motion to intervene rightfully denied? No.

Holding: Appellates have satisfied their burden of three requirements of Rule 24(a)(2) – they have interest, their interest may be impaired, and their interests aren’t otherwise represented b/c UN already has a granted license so may be more likely to compromise case.  Interests of UNC (huge corp) are very different from small companies in AMC. So they should be allowed to intervene by right, no need to focus on permissive intervention under Rule 24(b).

Rule: 24(a) requires the satisfaction of a checklist, does the party:

· 1) have an interest in outcome? Don’t need a direct interest in outcome of lawsuit to fulfill 24(a)(2) – that would be too narrow of an interpretation.  Interest in outcome must be a “significantly protectable interest”

· language of rule is fuzzy on what an interest is, so we look at precedent

· precedent is confusing too – Cascade Natural Gas, Allard v. Frizzel, Donaldson, Trivobich
· in this kind of case, interest must be loosely defined, b/c look at key parties in suit, they don’t seem to have interest either

· 2) risk being impaired by outcome? If interest, than impairment is tied to that (even when no res judicata effect, there are stare decisis effects)

· 3) are parties interests already being represented? – burden is on petitioner to show that representation by party may be inadequate,  but this burden is minimal and it is enough to show that representation may be inadequate.
Note: whether organizations can intervene really comes down to 1) whether it’s a public matter or private matter (like divorce) as part of discretion, if public law, apply more liberally, 2) will participation of intervening party help court resolve whats before them by providing additional info?
Note: When balance gets close, court often says they won’t let them in under 24(a), but will let them in permissively under 24(b).  
· 24(a) defines a legal right to intervene – so appellate review will look at it to see if there was an error as a matter of law.
· 24(b) is done to help the court and is purely discretionary and unreviewable – no case of permissive intervention being overturned by court of appeals

· As an intervenor, you don’t have full rights of the party, you’re there by the grace of the court and they can condition your intervention – limited discovery, ability to question witnesses at trial, etc.  Note that intervenor can be discretioned under 24(a) or 24(b) – so its not clear that there’s much of a distinction b/w the two of them
Definition of “Interest” in Rule 24(a)(2) – p. 277
· 24(a)(2) applies when applicant claims an interest relating to property/transaction which is subject of action.  But what is interest?

· Supreme Court Decisions

· Cascade Natural Gas v. El Paso

· Court found that intervention as a right should have been granted, b/c the intervenors were so situated as to be adversely affected “by a merger that reduces the competitive factor in natural gas available to Californians” 

· Decision was taken as representing a broad interpretation of interest required by Rule 24(a)(2) including non-legally protected interests, like economic concerns

· Donaldson v. US

· Court applied much narrower concept of interest – refusing intervention despite a much stronger practical  interest on part of intervenor b/c no “significantly protectable interest” was asserted.  (This is guy trying to intervene on lawsuit against his former employer to give his tax records)
· Trbovich v. United Mine Workers

· Allard v. Frizzell – 

· denied right ot intervene b/c interest was general and abstract, claiming that interest asserted in subject of litigation must be a specific legal or equitable one
· these decisions lead uncertainty – people take it to be public v. private distinction

Key things to Note:

· Primary analytic metric is tension b/w Equity and Efficiency.   Sometimes they point in the same direction and then rules evolve so that fundamental justice is given to party while conserving societal and judicial resources

· This brings us to rules v. standards  -- b/c with standards we appreciate that hard and fast rules are unlikely to balance the needs of complex interactions in society while getting trade-off b/w efficiency and equity right.

· Also sometimes, as we’ve been seeing, you have to start by looking at the last step, since the proper resolution is often context-driven, so (like SMU) we need to look at what remedy is needed and what parties are necessary to suit in order to grant sense of legitimacy and propriety in granting remedy if plaintiff would prevail.

Proper Analysis: 1) Look at text and controlling legal principle (with understanding that this is rarely going to answer anything of interest and that our understanding of the rules are going to be flexible enough to accommodate procedural variation which causes lack of certainty) – rules, while starting point of complex inquiry, are rarely going to be the stopping point, 2)Interpretation (precedent), 3) Public Policy

Collective Action Problems

5-coordinatoin Problems when trying to aggregate collective action.

1) Prisoners Dilemma – if you talk first, you get a good deal; so in absence of coordination, we are collectively worse off.
2) Insufficient Value – not enough value in case for person to do anything about it – so need an enforcement mechanism that overcomes the limited amount of an individual stake in the situation
3) Disparity in Resources – toxic spill with $1000 injury to 1000 people -- $1MM of harm – defendant will fight really hard against plaintiff b/c of preclusion.  So amount plaintiff will be will to spend makes lawsuit not really worth taking b/c of asymmetry of risk
4) Broad Impact of the Remedy – impacts people far beyond one representative – like brown v. board—requires coordination of potentially affected parties, not narrowly defined, to find legitimacy of outcome and fairness in results
5) Certainty of Termination – as defendant, can’t resolve claims without knowing who all potential claimants are
These are classic collective action claims – each one compromises the integrity of our attachment to bi-polar model.
I. Class Actions (Rule 23) 

· Class action was an invention of equity – from practical necessity of providing a procedural device so that mere numbers would not disable large groups of individuals, united in interest, from enforcing their equitable rights nor grant them immunity from their equitable wrongs

· But sometimes numbers are so great, that its difficult to join all parties.  In such cases, where interests of those not joined are the same as those joined, and where it can say that the latter fairly represent the former in the prosecution of litigation of the issues in which they have a common interest – court will say that absent parties are bound by the decision

· So judgment in a class suit can be res judicata to members who were not a formal party to the suit

· Modern class action is one of the most versatile and powerful joinder devices, offering enormous savings of judicial resources but also providing a significant potential for abuse

· Class action significantly deviates from model of bipolar litigation – even though you weren’t a party and had no control in the case – you’re going to be bound to the outcome as though you were a party.  This dramatically departs from ideal that everyone is entitled to their day in court

· Obviously, big due process concerns
1. The Problem of Representation

Hypo:  tragedy of commons.  100 friends create rural community by buying land – with contract that there can be no commercial use of the land by covenant.  Later in T1, 100 wants to buy a McDonalds.  So we get a lawsuit 1-99 v. 100 seeking an injunction (we want everyone in 1-99 so that it is fair to 100 by creating an equal playing field through 2-way estoppel). So 1-99 wins.  Now in T2, 99 realizes he wants to build a McDonalds.  So its 1-98, 100 v. 99 – through issue preclusion you’re now bound b/c whatever decision comes from a case you’re in, even if you’re on the opposite side, you’re still bound – this is to deter 99 from watching 100 make first move and then exploiting opportunity without accountability for earlier role in previous lawsuit.  T3, 98 sees a good opportunity – sells land to nephew 98A who contracts with Burger King.  Now 1-98, 99, 100 v. 98A
· Comes down to whether interests were represented.  If 98A’s interests are opposite 98’s, then we can’t say that 98 represented 98A
Hansberry v. Lee – p. 281

Facts: Hansberry’s (black family) moved into Chicago home covered by racially restrictive covenant.  Owners of neighboring homes sued to void sale.   Trial court voided sale b/c found that Hansberry’s were bound by a decision that the covenant was valid in Burke v. Kleiman.  Because Burke was a class action, which included as part of the class the person that sold to the Hansberry’s, Burke was bound by it.  IL Supreme Court affirmed.  U.S. supreme Court overturned.

· Look at Burke v. Kleiman – Burke is representative of homeowner’s interests who want to enforce racially restrictive covenant – Burke is typical of class, and adequately represents those in her class.  So Burke is representing Hansberry’s interest, since Hansberry’s are now homeowners living within racially restrictive covenant, and H’s are just successors of someone already bound by Burke.

Issue: Were the Hansberry’s deprived of their due process by being bound by a judgment rendered in an earlier litigation to which they were not parties?  Yes.

Holding: Adequate representation can not be asserted in this case as those who sought to support covenant can not be said to be same class as those who sought to resist it (thus all homeowners can’t be said to be in same class).  One thing to say that members of a class may represent other members in litigation where sole interest of class in litigation is to assert a common right – quite another to hold that those who are asserting and those that are challenging them are a single class.  Where substantial interests are not the same -- protection required by due process is not present – and would allow for fraud and collusion.
· Note: Prof says this holding is wrong.  Its intuitive and its what the court comes up with, but its not what is really going on here.  Basically court knows that constitutionally this is wrong, but doesn’t want to deal with it b/c its wartime (but it made covenants unconstitutional 5 years later).  So its trying to reach right result by not upholding covenant, but isn’t willing to really go to the merits and constitutional issues – makes this a very hard case 
· Prof – Hansberry comes out wrong as a matter of technical law.  We can’t contract out of closure by finding another party that wasn’t bound by initial litigation or we’d have no finality to decrees – its not about misalignment of interests.  Rather, its about adequacy of representation – you can’t challenge on the validity of a judgment, but you can on the adequacy of representation –so should say that first class (Burke) is certified imprecisely, so it can’t determine adequacy of representation
Rule: Due Process—one is not bound by a judgment in personam in litigation in which he has not been designated as a party or to which he has not been made a party by service of process.

· Exception to this – Class Actions – recognition that in cases of “class” or “representative” suits, some members of a class may bind other members of the class who were not parties to suit – extent to which this exists is not precisely defined by judicial opinion 

· Key to this – Adequate Representation by present parties is essential – where substantial interests of parties are not the same – it does not afford protection to absent parties which due process requirement requires.  So we may allow a collateral challenge if  there is not adequate representation.  Classes can only stand to bring closure on non-parties if their interests are adequately represented.
Note: Hansberry v. Lee provides a backstop against the misuse of class action device in that class members who did not opt out may try to avoid being bound by a class action on the grounds that they were so poorly represented that they were essentially denied due process – but cases in which you win this way are very rare.

Note:  Rules 23 was not in existence yet, 23(a) is a response to hansberry by determining who is in class and who will be bound by it and to make a determination about whether class does have adequacy of representation
2. Standards of Certification

· Rule 23(a) – Prerequisites to a Class action requires four general prerequisites for class certification

· Numerosity

· Commonality

· Typicality

· Representativeness

· 23(b) – Class Actions Maintainable -- Once Class has fulfilled 4 general prerequisites, it must also be one of the following 3 kinds of class actions defined in functional terms according to purpose and application – 
·  (b)(1) -- focuses on potentially harmful consequences for the parties absent the class action, divided into 2 parts

· (b)(1)(A) “incompatible standards” class concerned with the interests of the party opposing the class

· Prof says this is already covered by 23(b)(2) – so we have no cases under this – basically deals with 2 contradictory injunctions

· (b)(1)(B) “impairment of interests” class, focusing on the interests of the absent class members

· this is impleader, limited fund transactions

· (b)(2) – applicable when injunctive or declaratory relief is sought against a party who has acted or refused to act on grounds generally applicable to class

· declaratory/injunctive relief so individuals don’t matter much

· no reason to opt out, b/c when injunctive relief you’re automatically covered just definition by being part of class

· doesn’t trigger individual autonomy rights, so while right to notice may attach, doesn’t necessarily

· (b)(3) – catch-all, applying when questions of law or fact common to class predominate, and the class action is determined to be the most effective means of resolution.  

· New development beginning in 1966 – for people who to effectuate legal remedy need to be bound together.  Efficiency driven saying there will be gains to bring it all together

· Most frequently used in suits for damages

· Only kind of class action that triggers an automatic right to notice under 23(c)(3)
Other requirements of Rule 23

· 23(c) – Determining by order whether rto certify a class action; appointing class counsel; notice and membership in class; judgment; multiple and subclasses
· (c)(2)(a) – court may direct appropriate notice to class

· (c)(2)(b) – difference b/w notice for (b)(1) and (b)(2) on one hand, and (b)(3) on the other as (b)(3) is for damage awards where notice is more important  b/c they are individual matters – efficiency driven device where claims of efficiency overwhelm claims of autonomy – so court will let it go forward with someone else representing – but recognizes it may be wrong so will allow you to opt out
· (c)(4) – most untested area of class action rule.  Where appropriate action may be brought with respect to a particular issue
· 23(e)—Settlement, Voluntary Dismissal or Compromise – class action takes customary power out of hands of individual litigant.  So court must approve any voluntary dismissal, settlement or compromise b/c court is now a guardian of the case and must ensure that settlement is fair, adequate and reasonable
· In class action, power is out of individual litigants hands and plaintiff is stripped of his normal rights.  If settlement is offered, and it is best for overall class, but not for named plaintiff – lawyer is obligated to take it.  And named plaintiff can’t fire him and get a new lawyer b/c of this – named lawyer is stuck (Lazy Oil v. Witco)
· 23(f) – Appeals – interlocutory appeal—allows for appeal for denial of class certification before you get to out come. – this is very abnormal – usually you can’t appeal until the entire matter is completed b/c courts don’t want to hear piecemeal cases.  Exception is here b/c court thinks that grant/denial of certification has a drastic effect on a case so it is important to review it b/4 it gets to merits
Holland v. Steele – p. 287

· Facts: Plaintiff is filing a class action suit pursuant to Rule 23(a) and 23(b)(2) seeking to have certified as a class all persons who are or will be detained in Dade County Jail in GA.  Defendant contends that certification is inappropriate in light of fact that jail population is composed of pre-trial detainees and sentencees and won’t be adequately represented.
· This is same thing we saw in Pulitzer with ∆ saying he’s really concerned about rights of absent π’s – bull shit argument
· Π’s lawyers are the ones driving this forward as class action, no reason that it helps Holland (if Holland wins, he wins and all futures can use this case as collateral estoppel, but if he loses, then future plaintiffs still have a shot).  They’re doing it so that Holland won’t drop lawsuit for a settlement – by making Holland a class representative we imbue him with collective responsibility and he as individual can no longer control litigation (as once certified as class it cannot be compromised/dismissed without court supervision).  Its useful to take control of litigation out of hands of individuals, if we don’t have faith in them. 

Issue: Can a class of persons who are or will be detained in Dade County jail, including pre-trial detainees and sentencees, be included in the same class for litigations? Yes.  If it appears in trial that constitutional deprivation has occurred, and that there should be different results for 2 groups, then court can construct a subclass or decertify sentencees.

Holding: Class passes all prerequisites and requisites for class act:  numerosity (b/c plaintiff doesn’t really matter here, just a placeholder), questions of law/fact common to entire class, typicality, and representativeness.  Also, pursuant to 23(b)(2) – opposing class has acted or refused to act on grounds generally applicable to the entire class, thereby making appropriate injunctive relief with respect to the class.
· Prof says key to this case is really adequate representation which is really about who the lawyers are that are running the case and whether they vigorously prosecuted the interests of the class.
· Again – we have to look at the backend to see what this case is about – need to look at remedy sought which is injunction – b/c of this there is nothing distinctive about the parties

Rule: Court determined in Eisen that court has no power under Rule 23 to conduct a preliminary inquiry into the merits of the suit to be determine whether it may be maintained as a class action
Rule 23(a) – 
· 1) numerosity (can be relatively smaller with injunctive relief for future class members – no magic number – courts balance different factors
· 2) common questions of law/fact, 

· 3) typicality (typicality does not require identicalness –little traction here in case law), 

· 4) adequate representation (must have common interests with unnamed members of the class, representative must vigorously prosecute interests of entire class through qualified counsel
Rule 23(b)(2) – party opposing the class must have acted or failed to act on grounds generally applicable to the entire class, thereby making appropriate final injunctive and declaratory relief with respect to the class as a whole

· Created primarily to facilitate civil rights class actions, where broad injunctive and declaratory relief is sought against discrimination practices
Note: Plaintiffs favor 23(b)(1) and 23(b)(2) b/c there are no notice requirements nor a right to opt out required by the rules.  
· 23(b)(1)(A) – mandatory class action – based on necessity for a class action to avert unfairness that could result from multiple individual suits – this is about unfairness to the defendants – who may be subject to multiple or inconsistent adjudications if subject to individual suits by class members

· 23(b)(1)(B) – mandatory class action – based on unfairness to missing class members if there were individual suits by class members – applies as practical matter if lawsuit by individual members would substantially impair or impede the ability of absent members to protect their interests (ex. here would be when individual lawsuits would exhaust a limited fund to which all class members have a claim, thus absent members would have their rights impaired)
· 23(b)(2) is a mandatory class action where parties are not allowed to opt-out
Mullane v. Central Hanover Bank & Trust – p. 815

Facts: This is bank and trust case.  Gave personal notice of creation of common trust, but in settling the trust they gave minimum notice required by state – publication of an ad 4x w/o names of beneficiaries.  Mulane was special guardian for all those known/unknown who did not otherwise appear and who might have an interest in income of common trust (Vaught was interested in principal).  
Issue: Was notice given sufficient? No. Was due process violated? Yes
Holding: One’s right to a trust is protected by 14th amendment with due process and notice requirements.  Trustee has on its books, names and addresses of income beneficiaries so there is no reason for dispensing with serious effort to inform them personally at least by ordinary mail – publication alone is not a reliable means of acquainting interested parties with fact that their rights are before the courts. Exceptions in the name of necessity, do not sweep away the rule that within the limits of practicability notice must be such as is reasonably calculated to reach interested parties.  When names and post office addresses of those affected by proceeding are available, reasons disappear to resort to means less likely than mail to apprise them of their rights.
Rule: No strict rule here – depends upon the circumstances, but must at least attempt to meet certain goals in giving notice
· 1) An elementary and fundamental requirement of due process is notice reasonably calculated, under all circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections – so notice must be of such a nature as to reasonably convey required information – and
· 2) it must afford reasonable time for those interested to be able to make an appearance
· 3) but if regard to practicalities and peculiarities of individual case, these conditions are reasonably met – then constitutional amendments have been satisfied
· There is no strict rule here – personal service is not always required as indispensable to due process
· Process which is a mere gesture, when a person’s notice is do, is not due process
Note: Prof thinks this is kind of a ridiculous case.  Notice that Mullane is arguing for probably will just get thrown away b/c such small investments and don’t have that much power over what trust does.  So Mullane is just increasing the administrative costs through his demand for justice, which is actually decreasing amount in trusts that is available to these people.  Basically, everyone loses but Mullane who makes a lot of money off of dragging this case all the way to the Supreme Court.  He’s arguing for there due process, but due process has costs (think Fuentes v. Shevin) – they’re paying for process that has no practical utility to them 
· This case yields – Touchstone for due process is notice.  Notice is a categorical requirement “reasonably calculated under all circumstances”
· Prof says not clear that we should focus on one individual process so much b/c here function of notice isn’t always so functional – people often throw notice out. 
3. Problems of Implementation

Eisen v. Carlisle & Jacquelin – p. 313

Facts: Petitioner filed class action on behalf of himself and all other odd-lot traders on the NYSE charging that respondent violated antitrust and securities laws (need class action here, b/c individual stakes not high enough).  District court certified 23(b)(3) class action, finding 2.25MM class members could be identified and providing notice through mail to them costs $225k authorized a lesser-notice procedure costing $22k.   This was still to great a cost for π to bear, so district court, based on preliminary assessment of π’s success, directed defendants to pay 90% of cost of notice.  Court of Appeals disagreed and said π must bear cost of notice.  SC affirmed.
Issue: Complex question surrounding π’s attempt to maintain his status as a class action under Rule 23(b)(3), particularly regarding who should pay costs of notice.  Was notice requirement of district court (putting burden on ∆), proper?  No.
Holding: District Court’s resolution was bad b/c 1) failed to comply with notice requirements of 23(c)(2) and 2)  imposed part of cost of notice on respondents.  Costs of notice are born by π
· Note that if court forced defendant to pay for cost of notice, you could have extortion scenarios with ∆’s settling just to avoid these costs
Rule: In determining propriety of a class action, question is not whether plaintiffs have stated a cause of action or will prevail on their merits, but rather whether requirements of rule 23 are met -- ** no preliminary hearing on the merits*** -- π’s must bare costs of notice.

· 23(c)(2) provides that in any class action maintained under (b)(3), each class member shall be advised that he has the right to exclude himself from action on request or to enter an appearance through counsel, and further that the judgment will bind all class members who do not request exclusion

· To this end, individual notice (by π’s) to all members who can be identified through reasonable effort  is required by 23(c)(2)– this cannot be waived
Note: Supreme Court’s decision in this case effectively ended the possibility of such a suit b/c cost of identifying and providing individual notice to all class members would usually be so high that attorney’s, who take the case on contingent fees, could not afford to proceed – we must balance needs of individuals who could not independently afford to bring litigation with our basic sense of due process rights.

Note: We’re seeing lots of instances of having to look at backend to determine what to do at threshold stage – Insolia, Kedra, McCormick v. Kopmann, and now class actions.
Problems: 1) The notice requirement attached to RULE 23(b)(3) class actions has been so strictly construed in Eisen as to defeat one of the main purposes of class actions: the ability to aggregate and bring numerous claims that would not be brought individually. 2) If you raise the costs of notice by requiring individual notice to everyone, then there’s less incentive for ppl to bring cases, and there will be underdeterrence of violating the securities law. Thus, they’re using the procedural law wrong, since the procedural rules are meant to further the enforcement of the substantive legislature laws.

Wetzel v. Liberty Mutual Insurance US Court of Appeals 1975 – Supp
Facts: Wetzel commenced a class action alleging that ∆’s hiring and promotion policies and its pregnancy related policies violated Title VII.  District Court ordered that suit was maintainable under Rule 23(b)(2) and included all present and future employees.  ∆ wanted class to be certified under 23(b)(3) – thus requiring notice.  Court acknowledged that it could be maintainable under either subsection, but saw no necessity to put it under 23(b)(3).  ∆ appeals.
Issue: Is this case properly under 23(b)(2)? Yes. Should it be under (b)(3)? No.  (usually this is an easy determination – but b/c injunctive relief is no longer necessary b/c ∆ has stopped hiring and promotional practices, the issue has ceased.).  So issue is whether a case that has been brought under Title VII in good faith for injunctive relief may be maintained under (b)(2) or has to be changed to (b)(3) now that injunctive relief is no longer appropriate.

Holding: Cohesive characteristics which are vital to (b)(2) are still in tact in this suit and (b)(2) is a particularly good fit for Title VII claims, even though ∆ has changed practices – (b)(2) actions are not limited to final injunctive relief or declaratory judgments only.  Still room for injunctive relief anyway in pregannacy policies.  Also court cannot consider merits of the case at summary judgment, which it would have to do to reconsider class determination
· Prof notes that there are actually subclasses here – 1) group never hired b/c of sex, 2) group never promoted b/c of sex, but about to leave, 3) people just starting at place and not able to be promoted without change from injunction – this is not homogeneous group – so leads to cycling and Arrow’s theorem – depends upon lawyer as to whose interests he’s going to yield to --  so if we press at this, cohesiveness of (b)(2) claims can break down quickly, wheras in some (b)(3) cases they are entirely cohesive (EISEN)
Rule: Action maintainable under both (b)(2) and (b)(3) should be treated under (b)(2) to enjoy its superior res judicata effects and to eliminate procedural complications of (b)(3) which serve no useful purpose under (b)(2)  [almost all classes which meet (b)(2) standards would also meet (b)(3) standards, which would defeat fundamental objection of (b)(2)]
· 23(b)(2) – opposing party has acted/refused to act on grounds generally applicable to the entire class – court grabs onto the cohesiveness of the class
· Very nature of (b)(2) class is that it is homogeneous without conflicting interests b/w class members.  Since it his cohesive, parties will either be bound by collateral estoppel or stare decisis effect of a suit brought by an individual plaintiff.  Thus as long as representation is adequate and faithful, there is no unfairness in giving res judicata effect to a judgment against all members of the class even if they have not received notice.  *And* court can still use its discretion and require notice to absent members if necessary for fair conduct of action under Rule 23(d)(2) – so due process does not require notice in (b)(2) class actions.
· (b)(2) actions are not limited to final injunctive relief or declaratory judgments only – can be used where both injunctive and monetary relief are requested
· 23(b)(3) – permits a class action where question of law or fact common to class predominates over questions only affecting individual members, and class action is superior to other available methods for the fair and efficient adjudication of the controversy.

· (b)(3) is a heterogeneous class, so there are many instances where an individual may not want to be included as a member of the class –so it is not thought of as fair to have a mandatory binding of the class members.
· 23(c)(2) was written to afford an opportunity to every potential member to opt out of the class, and to make opt out procedure effective, it also requires notice to be sent to all potential members prior to final determination of the class

· opt out measure eliminates the unfairness of the heterogeneity of (b)(3), thus allowing for all members to be bound by res judicata effect
Amchem v. Windsor – US Supreme Court 1997 – Supp
Asbestos cases are huge problem, b/c enough to fill up a lifetime of cases and all cases deal with many of the same issues – courts have been wrestling with how to deal with them forever, result is none get tried and no one gets paid b/c asbestos companies know they’ll never get tried, so they have no reason to settle.

Facts: Billion dollar settlement class involving current and future claims of those exposed toe asbestos in workplace (this is class action for settlement purposes only, no intention of litigating matter).  District Court granted class certification under 23(b)(3) a huge class which encompassed those who had not yet filed suit for settlement purposes only.  Court of Appeals overturned for the class’ failure to satisfy Rule 23 requirements.  Supreme Court agreed. 
Issue: When a class is being certified for settlement purposes only, can this effect the stringency of the requirements under Rule 23? (meaning, can we be more liberal when we’re only certifying for class purposes? No.
Holding: Settling parties achieved a global compromise with no structural assurance of fair and adequate representation for diverse groups and individuals affected.  Class certification was improper b/c of sprawling class which included members whose interests were too diverse – so don’t satisfy Rule 23’s requirements, regardless of settlement.  23(b)(3) requires that common questions o flaw/fact predominate over questions affecting individuals – this needs to test whether proposed classes are sufficiently cohesive to warrant adjudication – which is not so in this case.
· Class cohesion is problem here – some people are sick already, others aren’t – different groups have different interests – so members of class will be inadequate representation b/c of lack of common interest – 23(a)

· 23(b)(3) class – so one of questions is is this manageable? Clearly is not, but Ginsberg will relax that rule b/c its not going to trial so doesn’t matter if its manageable. 

· Dissent – Breyer basically says that something is better than nothing 
Rule: Settlement can be used to mediate some requirements of Rule 23, but not those that protect rights of people to be bound by the settlement, as they’re even less protected in settlement than litigation from rights for future litigation.
· So when confronted with a request for settlement-only class certification, district court does not need to inquire whether the case, if tried, would present intractable management problems (since there won’t be a trial).
· But – must fulfill other specifications of the rule – those designed to protect absentees by blocking unwarranted or overbroad class definitions – demand undiluted and even heightened attention in these situations
· Safeguards of 23(a) and 23(b) are not impractical impediments but serve purpose of safeguarding – fairness inquiry cannot be controlled by 23(e) – b/c than in settlement negotiations, parties could not use the threat of litigation to press for a better offer
· 23(b)(3) – common questions of law or fact must predominate over questions affecting individual members – this predominate requirement needs to test whether the proposed classes are sufficiently cohesive to warrant adjudication
· While commonality requirement may be satisfied under 23(a), predominance requirement in 23(b)(3) is far more demanding
Note: 23(b)(3) has been used as a “settlement only” class often now.  
In the Matter of Rhone Poulenc – US Court of Appeals1995– p. 295

Facts: Hemophiliacs infected with AIDS as a consequence of using blood solids are suing as a class action the drug companies that manufacture blood solids.  District Court certified class action.  Defendants petitioned court of appeals asking them to force the district court to rescind order certifying case as a class action.  Court of Appeals directs district court to decertify the plaintiff class
· District court judge is trying to certify the suit as a class action with respect o particular issues under 23(c)(4)(A) with a special verdict which would answer a number of questions on defendants negligence, and if negligence was found, individuals could take this verdict to individual state courts and use in conjunction with collateral estoppel to block relitigation of issue of negligence

Issue: Can hemophiliacs file a class action suit against corporations? No.

Holding: District judge is experimenting with innovative procedure for streamlining adjudication for mass tort – but this plan so far exceeds the permissible bounds of discretion of the management of federal litigation as to compel the court to intervene and order decertification. [Courts should not generalize from what is being done in asbestos cases, that is a disaster and they will cheat in that sphere, but not in other cases]
· If don’t intervene now, the only way it can be appealed is when final verdicts are entered in states all over the country  -- and then they could appeal this process by district court (after long process) – this would provide relief for defendants (if they lose) too late – sheer magnitude of risk to defendant is to great in contrast to what individuals actions would expose them
· So far defendants have won 12/13 lawsuits – if class certification is allowed, and they lose, they will face thousands and thousands of lawsuits and will be under intense pressure to settle – defendants would be forced to stake their companies on the outcome of a single trial – so they’d probably be forced to settle just by virtue of aggregation, where they otherwise would not
· Note – we don’t know if 12/13 figure is representative --- they may have settled all the cases where π had good case, so there may be a selection bias here.
· **Judge is offering to determine negligence standard by a standard that doesn’t exist anywhere (composite of various state laws, nothing real) – this is where Posner’s argument has had the most effect --- going forward class action shave to reconcile conflicts b/w state laws and give jury instructions that cover conflicts b/w state laws
· This will still require different juries to look at the same issues like comparative negligence and proximate causation which will lead to inconsistencies (which goes against 7th amendment according to Posner – prof disagrees) – efficiency argument breaks down here
· Posner thinks in this situation we’re better dong the law of large numbers – we’ll get more accuracy if we have more juries trying individual cases, than putting everything on 1 jury – for even if they get it right, it still won’t necessarily be applied to all the cases correctly.  Won’t include the appropriate discount.

.
Key to the Case:  While Eisen said a court should not consider merits of a case in determining whether it should be certified – Posner clearly states that this is essentially impossible – courts must understand the claims, defenses, relevant facts, applicable substantive law in order to make a meaningful determination of certification issues.  He completely repudiates Eisen – and says look at the merits – 12/13 π’s have lost, this is not the kind of case we should permit in aggregation --- b/c it is not necessary, mostly b/c cases can pursue on their own – and looking at the merits we will see that it does not conserve judicial resources to have a class action, nor does it cause prejudice to keep it individualized – Prof disagrees with this and says no way this would have gone by 1 by 1 trials 
Note: Class actions have been used under 23(b)(2) for injunctive relief in civil rights and constitutional litigation, and under 23(b)(3) for damages of antitrust and securities fraud and consumer protection cases, but resort to class action for mass tort cases was slow in coming.  Initial advisory committee to the Fed. Rules warned against using class action for mass accident/tort cases.  However, as volume has increased, many people have changed their minds about this.

· Most amenable to this are mass accident cases – train wreck, plane crash, collapse of building b/c focus of common trial is on single event and on conduct of defendant for bringing it about – liability and causation issues are generally common and defensive issues involving plaintiffs are minimal

· Cases of exposure to environmental conditions, medicines or products are more difficult – b/c of different times, places, conduct and no set of operative facts that establishes liability, no single proximate cause applies to each potential class member and defendant so individual issues outnumber common issues – so courts should properly question appropriateness of class action revolving these controversies.

· Divergence in state laws also presents an obstacle for class action in mass tort cases, where judges are tempted to “blend” law of different states to facilitate combined treatment – often now motions for class action certification are accompanied by treatment comparing  various state laws governing issue  -- with argument that choice of law doctrine of one state should apply, or that laws of states fall into a few, specific categories, whereby jury can apply different standard at end to different groups.

· But when individual trials are required at later stage, there is a question of whether efficiency is really being attained through class action certification

Martin v. Wilks – US Supreme Court – 1989 – Supp
Facts: White firefighters brought suit alleging that they were being denied promotions in favor of less qualified blacks b/c of prior mandate by court against city guaranteeing such affirmative action policies.  District court granted ∆’s motion to dismiss.  Appeals court reversed.  Supreme Court affirmed.

Issue: Can firefighters be precluded form challenging employment decisions taken pursuant to decrees mandated by courts, even when firefighters had not been parties to the proceedings to which decrees were entered?  No.
Holding: White firefighters, who had failed to intervene in earlier employment discrimination proceeding in which consent decrees were entered, could challenge employment decisions made pursuant to those decrees.   They weren’t adequately represented in first case b/c City in first case did not have same interests as firefighters – they diverged on remedy side as opposed to liability saw (like Liberty). 
Rule: Person cannot be deprived of his legal rights in a proceeding to which he is not a party. Key here again is adequacy of representation
Rehnquist – put burden on parties to the litigation to define case in manner we see fit  So burden is using joinder mechanism in beginning for all necessary parties so that we can buy preclusion we want.  Litigation has to be organized around all future preclusion you are going to want – therefore burden is upon litigants to in effect take advantage of joinder rules to buy peace they want, but it can only be bought by insuring adequate representation of everyone who will be bound by it.   So if city or civil rights attorneys wanted to take this possibility out of consideration – they had burden of joining parties as they sought fit.

Dissent – Same argument that Rehnquist used in Parklane Hosiery.  Strategic concerns that person sitting on sideline will wait and see if resolution is favorable and if not, then come in.  So we should require intervention to discourage this.  
Note: we can assert burden on any party we want here.  Either put it on defendant through interpleader (rule 22), or plaintiff through compulsory joinder of parties (rule 19), or 3rd party through intervenor (rule 24) – so who should be responsible for bringing in interest of white firefighters in initial case?
· Problem is we don’t know scope of first case until we get to second, but you can anticipate.  
Debate of class action transforms – 1) tried to draw distinction b/w divisible and indivisible claims b(3) v. b(2) – but this didn’t hold up well (Wexler and Eisen created individual rights where there wasn’t much at stake), 2) Martin v. Wilks begins to introduce a different conception of a class action and one that is beginning to take hold in courts – one that suggests that we have to think of class actions going back to burke v. kleiman – how much protection is necessary given scope of preclusion that we want to get out of this?  Rehnquist is suggesting in Mv.W that we have an obligation through joinder rules to offer parties efficient mechanism to gain preclusion they need to resolve controversy – burden has to lie with parties to figure that out, not 3rd parties.  So must look at entire scope of rules, b/c it is not that much of a burden to join obvious parties.  
Chapter IV – Obtaining Information for Trial

A. Promise and Reality of Broad Discovery

· Federal Rules of Civil Procedure changed process greatly - liberal
1. Pleadings restricted to task of general notice-giving and invest the deposition deposition-discovery process with a vital role in preparation of trial

2. Various instruments of discovery now serve

a. 1) as a device, along with the pretrial hearing under Rule 16, to narrow and clarify the basic issues between the parties

b. 2) as a device for ascertaining the facts, or information as to the existence of whereabouts of facts, relative to those issues

3. mutual knowledge of all relevant facts gathered by both parties is essential to proper litigation – to that end, either party may compel the other to disgorge whatever facts he has in his possession (if you want to challenge this, you have burden of showing why its inappropriate to share such info)
4. Expansion of discovery is part of a historic trend relaxing the wholly adversarial and self-interested model of devil litigation under common law
· Criticisms of new discovery process

1) Present rules invite discovery of such scope and duration that district judge cannot keep the practice within reasonable bounds; 2) Doubt that empirical evidence would demonstrate that untrammeled discovery actually contributes to the just resolution of disputes; 3) Abuse of discovery procedures has led to delay and excessive expense in civil litigation; 4) Lawyers devote enormous number of chargeable hours to practice of discovery – discovery enables party with greater financial resources to prevail by exhausting resources of weaker opponent

In Re Convergent Technologies Securities Litigation – p. 324

· Precondition of discovery – information sought “appears reasonably calculated to lead to discovery of admissible evidence”

· After threshold

· 1) counsel must make common sense determination, taking into account all circumstances, that the information sought is of sufficient potential significance to justify burden the discovery probe would impose, and that the discovery tool selected is the most efficacious of the means that might be sued to acquire desired information, and that timing of probe is sensible

· 2) counsel must use good faith
· answer questions 1) what information do I really need? And 2) what is most cost effective way to get it?
· At what point should court come in and take away parties’ presumption that they can handle it themselves

· Problem with liberal discovery is that it is very expensive to produce information, but cheap to ask for it.  So moral hazard here b/c parties don’t internalize cost consequences of their behavior. – (but may be self-policing in that if you don’t use discretion, I won’t use discretion; but clients and lawyers have different incentives, lawyers get paid per hour so don’t care how long discovery goes on for and no incentive for them to police it as they should)
B. The Discovery Devices – Self-Executing System
(Initial Discovery -- Document Inspection –Interrogatories –Depositions --Physical or Mental Examination -- Discovery Sequence or Tactics)
· Rule 26 – General Provisions Governing Discovery; Duty of Disclosure – 
· (26)(a)(1) – initial disclosures – parties must provide info to eachother immediately upon commencement of action – names of people helpful, relevant documents (consequences to non-production think david v. c&k)
· this is bad b/c increases costs to everyone early on, which makes people wait to settle.  – deadweight loss (if these cases would settle without this rule, then requiring info exchange lowers collective welfare) – prof is very skeptical about this rule
· Rule 16 –Pretrial Conferences, Scheduling Management – more power given to judges to order people to settle and have more pre-trial arrangement power
· Rule 27 – Depositions – critical feature of discovery process –summons to party or non-party to appear for questioning under oath before court reporter – adversarial procedure w/o a judge, so ridiculous behavior
· 30 – deposition by oral exam

· 31 – deposition by written question (almost never used)
· Rule 30(b)(6) –Deposition of a company – allows you to ask the party to designate someone who can be asked questions on behalf of the corporation and who has an obligation to have information, if they say “I don’t know” you can ask judge to punish them at trial – and you can hold institution accountable for whatever answers were given.
· Rule 33 – interrogatories – most commonly used form of discovery – you get to put written questions to other party (may get lawyer answers, but that’s fine if all you want is information) – this is simple, efficient way to get information – limited in # to 25, but parties get around it through 14a, 14b, 14c, etc.
· 33(d) – if answer to interrogatory is a summary of your business records, you can just offer business records and not give summary organization of information to other party
· Rule 34 – production of documents – related to interrogatories, you can make them identify and give you documents.  Need to ask questions that are proper and concise, or you could end up with hundreds of boxes of information (2 ways to defeat discovery are to provide nothing, or provide overwhelming amount)
· Rule 35 – exception to general practice – ability to compel physical and mental exam of other party – this one is not self-executing – must get permission of court and show it is necessary (this is to avoid abuse)
· Rule 36 – request for admission – request that a fact be taken out of contention –extraordinarily effective mechanism for preparing case for settlement or trial – if something comes up that is critical in discovery, you may file a request for admission to the other side which says “admit the following!” – so other party has to admit/deny – and if other side admits it, these facts/issue are now removed from contention.  If party denies an admission incorrectly, it will be sanctioned.  This helps to streamline issue to trial or to help in settlement.
· Rule 37 – range of sanctions if you fail to comply – expense of enforcement (pay attorneys fees for expenses resulting from your refusal to engage faithfully in discovery, or exclusion of evidence, prohibition of claims, etc.) – our entire system depends upon discovery process and there is a lot of pressure to cheat.  Sanctions are key to policing system.
C. Managing the Scope and Burden of Discovery

David v. Ross –p. 346

Extortion-possibility issues of discovery.  Employee seeks to get Diana Ross to divulge her net worth for no other reason than to sell it to the tabloids and to embarrass her. 

Note: Coca-Cola case also had extortion value – protected formula that they don’t want to share, but in order to fulfill discovery demands they would have to.  They don’t want to do this, so they settle.  Extortion demand here.

Note: 2 key problems with discovery: 1) when it is not a self-policing mechanism, cost can escalate b/w parties and there is a mutually destructive path (like arms race), 2) it can be too difficult for companies that have business secrets/private information to put themselves in litigation where collateral consequences of litigation swamp benefits of dispute resolution

· B/c of these problems we have parties opting out through arbitration and stuff – limited discovery in these situations, b/c they want to get things resolved quickly without beating eachother up

· But it’s a problem when society loses faith in public system and has to take it into the private sphere (think people moving kids to private schools)
Kozlowski v. Sears, Roebuck – p. 355

Facts: Plaintiff commenced product liability action asserting claims of negligence, breach of warranty and strict liability in tort b/c of pair of pajamas that caught fire and severely burned child.  Plaintiff filed a “request to produce” under Rule 34 – seeking a record of all complaints and communications regarding personal injuries caused by burning of children’s nightwear that had been marketed by ∆. ∆ filed motion to dismiss. Π filed motion to compel discovery pursuant to rule 37. Judge ordered ∆ to produce. ∆ did not produce.  Π filed motion for entry of default judgment against ∆ by rule 37. Court issued judgment of default against ∆, with conditioned removal upon ∆’s full compliance with discovery.  ∆ filed motion to remove judgment by default.  Court finds that ∆ failed to comply with orders of the court.  Court denies ∆’s motion for removal of default judg.
· Note: ∆ could have made narrow argument, that a document listing all this info doesn’t exist to satisfy rule 34, and that what π is really asking for is an interrogatory, and then under rule 33(d), ∆ could day, fine look at my records

· Note:  If you know that companies file in such a way, there is an extortionate possibility to find out what companies have bad-record-keeping with expectation that they have to settle. b/c more expensive  to redo system, than to settle
Issue: Is ∆ required by rules to produce information that plaintiff requests? Yes

Holding: , if info is relevant to the case, ∆ has obligation to obtain the info even if it is costly and time consuming (particularly if reason why it is costly and time-consuming is b/c of decisions defendant made on how to organize). ∆ also is not even putting in good faith effort here
· Note: Prof says this is tough case.  Sears loses b/c it is in wrong posture, had they filed a rule 26(c) protective order earlier, they would have been in great position, but now they’ve violated court order, so issue comes forward b/c Sears is in contempt.  With this in mind, court comes to conclusion that you’re big company so you should be responsible for your records and your responsible for costs – but this is a narrow holding, b/c it only applies when party is already in contempt.
Rule: Party from whom discovery is sought has burden of showing some sufficient reason why discovery should not be allowed, once it has been determined that items being sought are properly within the scope of rule 26(b):  1) plaintiff has demonstrable need for them, 2) defendant has possession of them, 3) plaintiff has no other access to them.  If 26(b) is met, than defendant has a duty pursuant to Rule 34 to produce records.
Note: Most courts have hld that existence and nature of other complaints in products liability cases is proper subject for pre-trial discovery and may lead to admissible evidence under Rule 26(b)(1)
Rule 33(d) – gives responding party option to produce business records where answer can be derived from them and burden of deriving them is substantially the same for party serving interrogatory as party being served

Rule 34 – does not have a look at my file option like 33(d) – but does however give producing party the right either to produce documents in accordance with the request, or as they are kept in normal course of business
Chapter VI – Adjudication Before Trial:  Summary Judgment

· Procedural device of summary judgment provides an opportunity for either party to win a case prior to trial by demonstrating, in the words of Rule 56(c) of the Fed. Rules of Civ Pro “that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law”

· What function does summary judgment serve that is not served by a motion to dismiss?
· Motion for summary judgment is the first real opportunity for identifying factually deficient claims/defenses – can bring in facts from outside the immediate stuff before the judge

· Summary judgment can be made any time after the expiration of 20 days from commencement of the action or after service of a motion for summary judgment by adverse party

A. The Nature of the Summary Judgment Device:  Concept of Burden Shifting

An Introduction to the Concept of Burden of Proof
· Concept of burden of proof/persuasion concerns which party must convince the trier of fact at trial of the accuracy of his factual assertions, while the burden of production concerns whether a party has sufficient evidence to go to trial in the first place
· Burden of production is intermediary burden, burden of persuasion is ultimate burden
· Summary judgment is concerned exclusively with burden of production 
· Burden of Proof – who must prove ultimate issue before court on facts– who is trying to alter the status quo.  This is always the π, except under rule 8(c) affirmative defenses.  This *never* shifts off of party wanting to change status quo.
· Production burden is the court’s function, not the jury’s.  It is a device to determine if a trial were stopped at any given point, would it be a case to send to the jury? If not, the court decides the case and the jury plays no role.  This is matter of law.
· If the case is sent to the jury, production burden drops out of the case and has no roll to play; jury is concerned only with persuasion burden
· So, to get a case to jury, party with burden of production must present evidence sufficient to meet the burden – i.e. enough evidence that a reasonable finder of fact could find for him
· Burden of production is  way of asking the other party – “how do you account for yourself”
· Concept of burden shifting.  With burden of persuasion, once the court has placed the burden on a party (usually plaintiff, except as proof of affirmative defense), the burden generally remains on that party throughout the litigation.  However, burden of production can shift from party to party
· A party with burden of production may do more than just meet his burden (where a finder of fact could find for him) – he may actually shift the burden, by presenting enough evidence that a reasonable finder of fact *must* find for him. At this point, burden of production shifts to the opposing party, who then must respond with evidence of his own, sufficient to allow a reasonable finder of fact to find for him
· If he fails, case will not go to a jury. If he succeeds in meeting his newly-imposed burden, it will go to the jury. If however he responds with enough evidence that reasonable finder of fact must find for him, he has shifted the burden of production back to original party
· In this manner, burden of production can be shifted from one party to the next.  If at some point, the party with the burden of production meets but does not shift the burden, this means court has concluded that a fact finder could reasonably find for either party and then it goes to a jury
Summary Judgment and Judgment as a Matter of Law Contrasted

· Motion for judgment of law/directed verdict seeks to establish that the non-movant has failed to meet his burden of production. Both motions call upon the court to make same determination – that there is no genuine issue of fact and that the moving party is entitled to prevail as a matter of law

· However, summary judgment comes earlier in the process than directed verdict – summary judgment is pre-trial during discover, etc. – while directed verdict is during the trial. Because of this, some argue that court’s should be more reluctant to grant summary judgment than directed verdict
· At trial, party who does not have burden of production may at the close of his opponents case, move for a judgment as a matter of law (directed verdict) without presenting evidence of his own

· At this point, court inquires whether evidence provided by non-movant meets his burden of production – i.e. whether a finder of fact could reasonably find for that party on the basis of the evidence presented

· It is unclear, however, whether a party seeking summary judgment may, in the pre-trial stage, simply demand that the opposing party present his evidence to establish that the opponent has met his burden of production. This is so even though party moving for summary judgment would not have the burden of production at trial and at that time could move for judgment as a matter of law – presenting exact same issue raised on summary judgment motion – without presenting any evidence of its own
Prof’s Rant on Theory
· What determines what cases go to trial since 99% get settled?

· Priest-Klein Hypothesis:  Equilibrium model predicts that π’s should win about 50% of cases, so economists wonder why anyone would go to trial.  EV calculations almost always lead to settlement zone, so it seems irrational that parties go to trial when jointly their welfare is maximized by settlement not adjudication? P-K says 1) legal uncertainty – law is not fully developed in that area; 2) mistake -- parties have inflated sense of value of their cases.  This hasn’t held up with time so still why?

· Since these are two sources of trial, we’ve created mechanisms to address them to try and winnow down amount of stuff that goes to trial

· Law not fully developed?  12(b)(6) motions allow people to test governing law, or Mitchell v. A&K – frontload legal aspects of claim

· What about mistake? 56 – summary judgment. Trying to do same thing for facts, as rule 12 does for matters of law.  But problem with this is often 7th amendment concerns, since parties have right to a jury trial for matters of fact
Adickes v. S. H. Kress – p. 407

Facts: Adickes sued Kress in federal court alleging conspiracy under § 1983 b/w Kress and police to arrest her b/c she went into diner with black students.  After some discovery, kress moved for summary judgment. District court granted it b/c plaintiff hadn’t alleged facts on which conspiracy could be found (which must be that Kress employees were working in concert with state actors, the police). Court of Appeals affirmed, Supreme court reversed.
Issue: Was summary judgment appropriately granted? No.
Holding: Gaps in materials submitted by defendant conclude that respondent failed to fulfill its initial burden of production  by showing an absence of a genuine issue as to any material fact by negating a critical element in this aspect of the case – that there were no policemen in the diner.

· Prof says this is the BEST reading of this case – not likely it would work though -- In this case, if ∆ had met burden by submitting affidavits denying policeman’s presence in the store at time of question, then rule 56(e) would have required π to have done more than simply rely on the contrary allegation of her complaint – and then she would have had to come forward either with affidavit contradicting ∆’s affidavit, or under 56(f) she could have said why doing so was impractical

Rule: In summary judgment, material must be viewed in most favorable light to opposing party.  Π does not have to come up with affidavits asserting her claim, b/c under 56(c) respondent must meet initial burden of establishing an absence of a genuine issue concerning material fact, before π is required to bring forward with opposing proof.  
· In order for ∆ to shift burden of production, it must satisfy burden of proof for this – on summary judgment, burden of proof is absence of factual evidence – this is very hard for a  ∆ to do and this threshold is rarely met

· We really rely on rule 50 – directed verdict – to test factual waters – b/c we’re asking court to take away right of jury to make a factual determination, and this raises constitutional questions for some b/c of right to jury trial – there is an above average threshold for this

Upshot: Extraordinarily difficult for defendant to get summary judgment as intermediary burden of production will only shift upon satisfaction of ultimate burden of proof – so only cases where it works are in test cases of matters of law with no dispute as to underlying facts (whether moment of silence in school violates 1st amendment) – so ultimately no real summary judgment allowed
Note: Why would Adickes go ahead with this with so little info? 1) jury sympathy -- nullification, 2) extortion value, 3) additional info through discovery, 4) doesn’t want to show her entire trial package
.

Note: Currie criticizes this – Adickes holding is too narrow and creates too high of a threshold – it causes party with burden of proof to avoid summary judgment without producing any evidence, unless opponent can make a strong evidentiary showing.  But this conclusion undermines the purpose of the rule which is to discover whether parties have enough evidence to justify the time and expense of a trial.  In this case, once it got to trial a directed verdict would have been granted immediately, and yet, summary judgment was held improper.  Purpose of summary judgment: should be granted if and only if evidence before the court would justify a directed verdict. 0% standard – you can move for summary judgment just by saying there isn’t enough here – burden of production on summary judgment should be equal to burden of proof of movant at trial.
Note: Louis Summary judgment burden of production should be a function of what is burden of proof for movant at trial – so burden of production is affected by burden of proof.  But he is also concerned about prejudice – reducing burden of summary judgment to 0% makes it a free good for defendant – plaintiff organizes entire case, you get to look at it, if you get summary judgment great, if not, you get to see plaintiff’s entire trial package, so it is a win-win for defendant, and lose-lose for plaintiff.  So he advocates that burden of production require 1) ∆ moving for summary judgment put forward an affirmative evidence negating an element of trial, or 2) defendant puts forward review of all evidence at conclusion of discovery period so that ∆ is in effect revealing its trial package as a condition of summary judgment and there is no strategic imbalance.  50% standard
So Summary of Academic Debate: How much of a burden do we want to put on the non-movant before we will ask movant “what do you have?”

1) 100% —This is Adickes Standard

2) 50% -- This is Lewis Standard

3) 0% -- This is Currie Standard

Celotex Corp. v. Catrett – p. 414

Facts: Another asbestos case – alleging death of husband resulted from exposure to products manufactured by 15 corporations.  Corp’s filed motion for summary judgment since π did not show that ∆’s products were  proximate cause of death as no evidence of π’s exposure to ∆’s products.  Π responded with documents that she said showed there was evidence. ∆ said all of these were hearsay.  DC granted motion for sum. Judge.  CofA reversed.  SC reverses saying that CofA is inconsistent with 56(c).
Issue: Did district court properly issue summary judgement? Yes
Holding: Celotex met its burden of production, and was not required to provide evidentiary materials showing absence of dispute – could rely on plaintiffs claims.
Rule:  Standard for summary judgment under 56(c) mirrors standard for directed verdict under 50(a).   IF nonmoving party has failed to make a sufficient showing on an essential element of her case, with respect to which she has the burden of proof, then 56(c) mandates entry of summary judgment.   Moving party is not required to support its claims with materials negating opponent’s claims and showing absence of dispute  like affidavits – this is made clear in 56(a) and 56(b), movant may rely on whatever π has come up with.  Rather non-moving party must go beyond pleadings and designate specific facts showing there is a genuine issue for trial (these evidentiary materials, however, do not need to be ones that would be admissible at trial).
Dissent: Celotex did not meet its burden of production (but agrees with legal analysis of majority). 
Note: 
· Under Adickes, Celotex would have to prove that husband was never exposed to asbestos manufactured by their company – this would be impossible as you’d have to prove that everywhere he went in his entire life didn’t have Celotex’s asbestos to completely foreclose possibility of it being their asbestos.  Because Celotex will never be able to meet this initial burden, she doesn’t have to produce any of her evidence.   Court essentially overrules this.
· Rehnquist (majority) (p. 415) – uses Currie’s 0% standard. And says moving party can say π doesn’t have anything, then burden shifts to π to now come forward with evidence.  ∆ doesn’t have to put anything up to move for summary judgment – 0-cost motion.

· Brennan (dissent)  --  uses Lewis’ 50% standard 0-- wants movant to provide more info to support motion to shift burden of production.  1) would need to show specific facts addressing criminal element (don’t have to prove conclusively he wasn’t exposed, but just that there was no Celetox at home, office, etc.), 2) if not #1, then they can point affirmatively to places where evidence is missing (by summarizing evidence of record) like is there any evidence she’s exposed to cellotex standard.  Brennan is worried that otherwise if we follow majority’s opinion, we make it too easy for movant to seek summary judgment
· White (concurring) – wants ∆’s to support motion in a way or with conclusory assertion that π has no evidence to provd his case.  This seems to be in line with Brennan and 50% standard, but he votes with Rehnquist.

· After Celotex, there has been a very clear reading of this by federal courts to be the Currie 0% standard which is all about whether non-movant (plaintiff) has enough evidence.  Nowe we have a tremendously powerful screening mechanism that is available to the ∆ as they are in position to test legal bona fide of π’s case under rule 12, and also to test factual underpinnings of π’s case under rule 56.  
· Now serious strategic risk here.[Remember EV(π)=A*P-C(π); EV(∆)=A*P-C(∆)] 1) Invites all defendants to use this, which  limits π’s ability to use discovery b/c you have to identify before you start how much discovery you’ll need to answer ∆’s move for summary judgment – very difficult; 2)This seems like a free good to ∆’s, so they usually use it – however, it isn’t free – what it does is imposes more costs on π early on – so buy forcing π to spend mor emoney up front, it lowers EV to ∆ in paradoxical fashion – it thinks its getting something for free, but really forcing π to spend more money, so π is less likely to settle. – a) joint welfare is diminished b/c π has spent money, less cushion to negotiate, b) if defendant moves for summary judgment, π gets to see how court sees case – so if π survives summary judgment, provability of victory goes up in π’s mind so less likely to settle
· But this strategic risk didn’t end up happening. Anderson v. Libert, Matsushia v. Zenith – With Matsushia, it became clear that you could actually get summary judgment with a factual dispute – so now incentives changed and people wouldn’t move for summary judgment with 0% and put nothing forward when if they actually substantiated it, they could win.
B. Meeting the Burden of Production:  Determining the Appropriate Standard
Markman v. Westview Instruments (USSC 1996) – Supp
Facts: Markman brought patent infringement case against Westview regarding system which tracks inventory for drycleaners.  Jury found for Markman, but then judge issued Directed Verdict, b/c of issue about terminology within patent – “inventory”.  π appealed, saying that DC can’t substitute its construction of the term for jury’s construction.  CofA affirmed.  SC affirmed
Issue: Is the interpretation of a patent claim a matter of law reserved entirely for the court? Yes. Or is it subject to the 7th amendment guarantee that a jury will determine the meaning of any disputed term of art about which expert testimony is offered? No.
Holding: Interpretation of a patent claim is a matter of law for the courts.  1) it is analogous to infringement actions of the past, 2) looking at common law, precedent, and relative skills of judges and juries – it becomes clear that patent construction is a special occupation requiring special training which a judge is more likely to understand (given his training and discipline) than a jury – also there is importance of uniformity of treatment of patents, which will be ill-served by submission to a jury
Rule: Test is 3-fold: 1) Look at 7th amendment (right to jury trial)’s assumptions – it exists when a cause of action that is being tried a) was tried at time of our founding or b) at least is analogous to one; 2) if it falls in the latter category, must find out whether the particular trial decision w/I this cause of action, must fall to the jury in order to preserve the substance of common-law rights as existed in 1791; 3) if this is unclear, must look at precedent, history, and purpose to see whether judges/jury’s are better apt to address and resolve the issue
Note: This is most extreme version of shift from jury to judge that we’ve seen yet.  Markman has not been applied outside the context of patent yet, and it may be limited by passing statement of Suitor  that Markman grows out of federal interest in uniformity of patent protection.  This is a thin read, but so far it’s the only place its been applied.  
**Note: Between Celotex’s liberalization of getting before the judge, Matsushi’s liberalization of making determinations of fact, and Markman’s protecting a jury’s right to find on only matters where it is better fact-determiner of judge – we are seeing serious threats to trials by jury

Summary of Jurisdiction

· Power of courts to adjudicate a matter, with 2 key matters

· How do courts get a right to adjudicate a matter?  Subject Matter Jurisdiction
· Limited Subject Matter jurisdiction – Federal Courts
· Constitution mandates a Supreme Court, gives power to congress to create lower federal courts.  

· Congress created lower courts, but they are creatures of statute with limited right to hear cases – they can only hear cases on matters which congress has given them subject matter jurisdiction over
· General Subject Matter jurisdiction – State Courts
· State courts have right to hear anything, unless they are expressly excluded from doing so.  
· Over whom may courts exercise this authority?  Personal Jurisdiction
· Specific Jurisdiction – Transactionally Based (nature of controversy that is giving rise to claim gives court right to impose a binding decree on the ∆) : In Personam – basis for court to exercise jurisdiction over ∆ b/c of something ∆ did, or what ∆ is – Martin v. Wilks; In Rem – power of court to pass on land b/c court has power over all land/property within its territory—Hansberry v. Lee; Quasi in Rem – hybrid --- idea is that if I have a dispute with you, but I don’t know where you are, but you have a piece of property in the state, I have no claim over the property, but I can satisfy a dispute I have with you unrelated to the property through the property. 
· In personam
· Pennoyer
· Domiciliary – IF you’re a citizen of a state, you’re accountable to your sovereign and it has jurisdiction properly over you
· In-State Service – If you’ve put yourself physically in command of sovereign, you’re subject to jurisdiction BURNAM
· Consent to In-State Service – Conduct can manifest insent, or under federal rules, if person fails to raise a defense of improper personal jurisdiction in answer to copmlaint, then they have consented  -- CARNIVAL CRUISE

· Transactional – MC/FPSJ
· In Rem
· Quasi in Rem – Shaffer comes in, apply same test of FPSJ/MC to these cases
· General Jurisdiction – Domiciliary  HELIOCOPTER

· State court, on behalf of the state, has the right ot adjudicate ll matters of someone/corporation who is so imbued with the characteristics of that state that they are deemed subject to that court authority for any matter addressed to them

· This is Domiciliary -- think of GM and Michigan.

· This jurisdiction has nothing to do with what gave rise to the dispute at hand, but is about a quality of the defendant that makes this suit appropriate in the forum

Chapter IX – Choosing the Forum Geographical Location

A. The Traditional Formulation the Power theory of jurisdiction

· Jurisdiction is the power of the courts to adjudicate a matter
Pennoyer v. Neff (USSC 1877) – p. 667
Facts: T1 – Mitchell sued Neff claiming that Mitchell owed him money for legal work.  Neff was now a CA resident and could not be found,. Court directed M. to serve N by publication in local papers.  When he failed to answer, Mitchell obtained a default judgment.  Later, Neff acquired title to land in Oregon, Mitchell executed against.  Then Mitchell sold to Pennoyer.  T2—Now Neff sues Pennoyer in federal court to recover title to the land b/c Oregon didn’t have jurisdiction over him in T1 case
Issue: Does Oregon have jurisdiction over Neff? And was there means of service sufficient for due process standards?
Holding: State does have jurisdiction over non-residents who own land in their stats.  However cannot service by publication for in personam proceedings
Rule: State may not exercise personal jurisdiction unless it has proper legal grounding for enforcement of its judgment, either b/c ∆ is 1) domiciliary, 2) served in-state, or 3) consents to jurisdiction
· In-State service required for non-resident in in personam proceedings
· In personam – judgment which makes a ∆ personally liable either through damages or injunction – it is personal to defendant – Pennoyer Rule—requires personal notice
· In rem – judgment which focuses on property and permits court to dispose of property in accordance with outcome of litigation – Pennoyer Rule – no personal notice required
Note: Problem of this is that states are robbed of their capacity to protect their citizens – this is especially problematic when we get to corporations, and mobile society.
Fraudulent Inducement into the Forum
Defendant cannot be coerced into a jurisdiction in ordeer to be served
Hess v. Pawloski (USSC 1927) – p. 682
Facts: π sued ∆, a PA resident, in MA for personal injuries sustained in an MA auto accident. ∆ objected to jurisdiction. Objection was rejected, ∆ sought Supreme Court review.  SC upheld jurisdiction
· MA has a statute that says by driving an automobile in our state, you’ve implicitly consented to MA jurisdiction for anything that may result from your doing so – we’ve assigned an agent who will receive in-state notice for you as well
Issue: IS PA resident subject to jurisdiction of MA for a car accident that occurred while he was driving through MA? Yes
Holding: B/c of public policy argument and dangers of automobile driving, state may declare through statute that the use of the highway by nonresident is equivalent of the appointment of the registrar as agent on whom process may be served.  Difference between formal and implied appointment is not substantial, so far as concerns the application of due process clause of 14th amendment (they get service, notice, right to defense, and reasonable time) – in this case it since he actually received receipt for notice of service and a copy of process as well as was given reasonable time and opportunity for defense – due process was met.
· MA has formerly complied with PEnnoyer – consent and in-state service

Rule: So long as due process concerns are met through notice, service of notice, right to defense, and reasonable time – then you can serve a non-resident with notice through a statute appointed in-state agent for in personam proceedings
Note: Clear here that consent (through a statute you’ve never read) and in-state notice to agent (who won’t ever look at it)  isn’t doing any work here.  Formally satisfying Pennoyer, but this is completely manufactured -- But its getting at a deeper notion of fairness -- ∆ must be held accountable for going into a state and injuring someone, there must be a means, through fairness to hold ∆ accountable for this – and by mailing notice to ∆ in home state, we’re giving some real tangible notice that your legal rights are up for grabs – this is not within framework of Pennoyer, but Parallel to it.
Jurisdiction over Corporate Defendants

B. Shift to Minimum Contacts

Evolution of Due Process – Trend toward expanding permissible scope of state jurisdiction over foreign corporations and non-residents (b/c of transformation of national economy, nationalization of commerce, modern transportation and communication decrease burden of defendant defending himself in foreign state)
· Pennoyer v. Neff – presence within territorial jurisdiction was prerequisite to rendition of in personam judgment (b/c personal service of notice was required)

· Hess v. Pawloski – if defendant be not present within territory of the forum, if he has certain minimum contacts (use of roads, etc), then he can be subject to judgment so long as FPSJ not be violated
· This gets complicated with corporations – since corporations are fictional entities – so its presence can only be manifested by activities carried out on its behalf by individuals authorized to do so – but activities must be continuous and systematic, not single or isolated instances, to comport with due process requirements
Why is minimum contacts of Int’l Shoe the rule? Necessary to give warning that a particular activity may subject one to jurisdiction in a foreign sovereign.  This fair warning is satisfied if defendant purposefully directed his activities at aresident forum and litigation results from alleged injuries that arise out of or relate to these activities.  This gives a degree of prectibility to the legal system which is necessary for defendants to structure their conduct with some assurance as to where it will subject them to suit  

International Shoe v. Washington (USSC 1945) – p. 686
Facts: Washington wanted to get unemployment contributions from π since π had some employees in the state.  State served a salesman of the π’s in-state and mailed a copy of notice to π’s headquarters in Missouri.  Π tried to set aside order on grounds that service upon salesman, was not proper service for π.  Appeal tribunal denied motion. Superior Court affirmed.  Supreme Court affirmed
· WA meets Pennoyer problem by registered mail to Corp, and in-state service of salesman as an agent of the company.
Issue Within the limitations of the due process clause under the 14th amendment, does a company that is a Delaware corporation, by its activities in the State of Washington, render itself amenable to proceedings in the courts of that state to recover unpaid contributions to the state unemployment compensation fund exacted by state statutes?

Holding (Stone): Through systematic and continuous activities in the State of Washington, International Shoe had a presence in the state such that our conceptions of fair play and substantial justice are not offended by Washington asserting jurisdiction over them for activities in the state of washington
Rule: Pennoyer is over-turned.  Look to Due Process to see if jurisdiction is fair.  Now for in personam jurisdiction, company must have minimum contacts with the state so that he does not offend traditional notions of fair play and substantial justice. First look to see if there is a transactional relationship b/w ∆ and forum, then deeper to see by FPSJ test whether ∆ put himself in a position where it was foreseeable that he would be accountable to state law. 
· Minimum Contacts  (not a mechanical test)– volume of business, did ∆ benefit from laws of state – this is a placeholder for “is there a transactional relationship b/w ∆ and the forum?”
· Fair Play and Substantial Justice – Reciprocity – if you have rights of the state, you’re subject to other rights, state’s have interest, and forseeability  (if you’re doing business in a state, you can foresee that you might be sued there and might be subject to their laws)
Black’s Dissent – FPSJ notions will confuse things. This is an obvious case where state has right to tax and sue those corporations working within their boundaries.  Conditioning this right on fair play is too open-ended – is dangerous as it gives judges too much power to police what goes on in their own courts.  Once minimum contacts has been satisfied, FPSJ should never be able to deny rights of state to protect its citizens. 

Note: Again, in-state service to a traveling salesman as an agent isn’t doing anything here.  But by mailing by registered mail out-of-state notice, we’re seeing another variant of Hess, where the formalities of Pennoyer are being met through salesman in-state, but in reality, the entire matter of notice turns on them putting Corp. on notice by mailing to headquarters in Missouri.
· Court admits, b/c of absurdity of this – in this case – that Pennoyer has broken down.

*****Court is abandoning the bright-line formalist approach of Pennoyer where only 3 conditions allowed for specific personal jurisdiction.  Now it moves  to a 2-part test, which still exists today:  1) minimum contacts (some relationship with forum), and 2) FPSJ******Prof says these are placeholders for other considerations, so key question is what are they??
McGee v. Int’l Life (USSC 1957) – p. 693
Facts: π recovered a judgment in CA state court against ∆, an insurance company.  ∆ was served through registered mail in TX.  Unable to collect on CA judgment, π went to TX court where she filed judgment.  TX refused to enforce judgment b/c it was void under 14th amendment b/c CA did not have jurisdiction over ∆ by service outside CA.
Issue: Does CA have jurisdiction over a TX insurance company which does business in CA? No. 
Holding (Black): Due process clause did not prevent CA from entering a judgment binding on respondent: 1) Minimum contacts? Yes, one contract with CA resident fulfills this  , 2) FPSJ?  Balancing Test -- CA has manifest interest in providing effective means of redress for its residents when their insurers refuse to pay claims, there may be an inconvenience to insurer if it is held amenable in CA where it had this contract, but nothing which amounts to a denial of due process, and plaintiff has interest
Rule: Balancing test for FPSJ – 1) π’s interest, 2) ∆’s burden, 3) state’s interest in affording redress to its citizens.
Note: This case represents the height of liberality of the Supreme Court towards the extent of jurisdiction – as there is little contact b/w ∆ and CA – only 1 life-insurance policy, that is not much. 
C. State’s Response Long Arm –Statutes

· In response to dealing with consent requirement of Pennoyer, and success of states like MA in Hess, many states began passing similar statutes to assert jurisdiction over out-of-state residets
· Gray v. American Radiators – if you put product into the stream of commerce, which b/c of a defect injures a citizen in another state, there will be jurisdiction over you through a long-arm statute

· This began race of escalation among states to provide as much long-arm protection as possible

· So, post McGee, and through expansion of Int’l Shoe tests – courts were able to find jurisdiction wherever they wanted to.  This was good for state-courts (who were doing the expanding), b/c they want to expand their own jurisdiction over foreigners. 

· This 

D. Refining the Minimum Context Analysis

Text
World Wide Volkswagon v. Woodson (USSC 1980) – p. 707
Facts:  Car accident in OK with car that was bought in NY. T1 --  Π sues ∆ for product liability in OK, ∆ says OK doesn’t have jurisdiction, OK judge rejections this claim and denies motion for reconsideration.  T2 – Defendants in T1 sue judge who denied constitutional claim (Woodson) to restrict him from exercising jurisdiction over them.  State SC affirms.  USSC reverses  
Issue: Can an OK court exercise in personam jurisdiction over a nonresident automobile retailer and its wholesale distributor in a products-liability action, when the defendants only connection with OK is the fact that an automobile sold in NY to a NY resident became involved in an accident in OK – and be consistent with the Due Process clause of the 14th amendment? No.

Holding: (White) No minimum contacts between OK and WWV – no forseeability or financial reliance on state.  If there are no minimum contacts, we don’t even have to look at FPSJ
· Abstract idea that b/c cars are mobile it is foreseeable that one would end up in OK does not work 
Rule:  Per Int’l Life, there must be minimum contacts with forum, so as to not offend traditional notions of fair play and substantial justice.  But court is scaling this back by refining Minimum Contacts -- now must see if a corporation purposefully availed itself of the forum (are there employees? Advertising? Agents? Routine entry?)

· Court distinguishes b/w  1) stream of commerce, and 2) chattel-driven entry into the forum 

· With stream of commerce, there are clearly minimum contacts.  With chattel-driven entry, we must look at personal availment

· So, if you purposefully availed yourself of a forum (through routine entry, agents, advertising, economic benefit), then there is forseeability and minimum contacts
· Forseeability, while not irrelevant, is not sufficient benchmark for jurisdiction.

· Forseeability critical to due process is not likelihood that product will find its way into the forum state, but rather whether ∆’s conduct and connection with forum are such that he should reasonably anticipate being haled into court there.  This is key for precitability in our legal system. – Objective Forseeability

Now though, if there are no Minimum Contacts, we don’t even look at FPSJ – this puts focus entirely on the defendant’s behavior
Dissent: 
· Marshall  -- This case was decided currectly, but….Jurisdiction is not necessarily lacking if a product enters state not through distribution channel, but in course of use by consumer.  Distributor of cars to multi-state market, should expect to be called into defend lawsuits in other places.  If contacts are present, it requires inquiry into balancing various interests and policies
· Brennan – there are sufficient contacts with OK.  Accident happened in OK, car went to OK, these are significant.  Automobile is not stationary and is intended to move around.  If we weigh the balancing test to measure FPSJ, and see that π’s are victims in OK and evidence is there, state has interest in adjudicating matter – OK should be given jurisdiction.  ∆ should not have unjustified veto power over an appropriate forum, if π has given good reasons. 
Note: What is really going on here is Robinsons need to add a non-diverse party so that their suit can’t be removed to federal court by Audi (as state court is known as being more sympathetic to π’s in these type of suits).  They add mom-and-pop outfit that sold to them ina n attempt to do this.  Audi/Volkswagon are not contesting jurisdiction b/c they know they are big, nationwide corps and can be sued anywhere.  It is only mom-and-pop outfits that are contesting, but removing them, leads to diversity and would move this to federal court.
**Note: Problems with WWV rule – If it had been a OK citizen that had been injured, this case still wouldn’t pass the MC test b/c its all about the ∆’s behavior – and we’re not even allowed to look at FPSJ.  This clearly is wrong as OK must be able to protect its citizens from such things.  Also, it doesn’t tell us what to do if we find MC’s. 
Calder v. Jones – (USSC 1984) – p. 722
Facts: Jones sued National Enquirer and its editor (Calder) in CA. Calder objected to CA jurisdiction.  Court upheld it, Supreme Court upheld it.
Issue: Did CA properly assert jurisdiction? yes
Holding (Rehnquist): Petitioners are primary participants in an alleged wrongdoing intentionally directed at a CA resident and jurisdiction is proper on that basis.  Libelous story is concerned with CA activities of a CA resident and brunt of harm/effects are felt in CA.  
Rule: effects of a tort should be assessed as part of defendants relevant contacts with the forum.  Whether these effects, alone or in combination with other contacts, are sufficient to support in personam jurisdiction, rests on the facts of the case.  Not limited to libel suits, but most pronounced effects in these cases
Note: Prof says this is easy case.
Keeton v. Hustler (USSC 1984) – p. 724
Facts: Libel suit against hustler.  Π is a NY resident (has no connection to NH), ∆ is an OH corp.  Suit is in NH b/c of statute of limitations.  Lower court dismisses for lack of jurisdiction.  SC overturns. 
Issue: Does NH have jurisdiction? Yes
Holding: Regular monthly sales of thousands of magazines cannot be characterized as random, isolated or fortuitous – so there are minimum contacts.  Despite single publication rule, NH’s unusually long statute of limitations, and π’s lack of contacts with the forum, jurisdiction is proper.
Rule: π’s lack of contacts with the forum, although not irrelevant, did not foreclose jurisdictoin
Note: This case is troubling.  If all we do is draw line at MC’s, there may not be enough protection for ∆’s, (while in WWV we saw it could lead to too much protection).  
Burger King v. Ruzewicz (USSC 1985) – p. 728
Facts: BK sued ∆ for breach of contract in FL court. ∆ counterclaimed.  Π won. Court of Appeals rejected π’s jurisdiction.  Supreme court reversed
Issue:  Is FL’s jurisdiction appropriate? Yes. Or does long-arm statute offend FPSJ notions? No. 
Holding (Brennan): While ∆ did not have strong physical ties to FL, b/c ∆ established a substantial and continuing relationship with BK’s Miami headquarters (prior negotiations, terms of contract, parties course of dealings), received fair notice from contract documents and course of dealing that he might be subject to suit in FL and has failed to demonstrate how jurisdiction in that forum would otherwise be fundamentally unfair, District Court’s exercise of jurisdiction pursuant to FL longarm statute, did not offend due process
· FL has legitimate interest here, MI’s interest doesn’t make FL’s unconstitutional, burden on defendant is not to ogreat, 

· Prof Says – Brennan is confusing that which is necessary for that which is sufficient – since they satisfied WWV test of minimum contacts, he is saying that is enough.  This is wrong.   While they give lip service to FPSJ, they are not really addressing these. 
Rule: Bare minimum is still Minimum Contacts through Purposeful Availment. Court is basically ignoring FPSJ (paying lip service, but not really addressing them), and saying that if MC is satisfied, that is enough.

· P. 731 – “constitutional touchstone remains whether ∆ purposefully established minimum contacts with forum state….it has been argued that forseeability is enough to establish…when policy considerations so require it….forseeability is not enough. – Due Process of McGe’’s economic relationship requirement is being brought back. 
· So now, if you have economic connection to forum state, that is enough. 
Stevens and White Dissent: ∆ did no business in FL, his primary interactions were with MI office, so he lacked fair notice that distant corporate headquarters which were insulated from direct dealings with ∆ could later assert jurisdiction over him.  ∆ is also financially incapable of meeting burden of trial in FL
Hypo:1) Under Int’l Life how would this come out?  FL is okay b/c economic transaction touches the forum, and Black would say it’s a national market, easy transportation and you already went there for Whopper school.  2) Under WWV? Minimum contacts would be established b/c Michigan is getting economic benefit from contact with FL, when FL advertises it reaches MI, went to whopper school, routine entry, etc. 
Evolution – Int’l Life said its all about Minimum Contacts – WWV reigned that in and said ∆ must be part of transactional chain of causation – Brennan looks at this and in BK  says so long as transactional relationship that leads to MC, that is sufficient. 
Asahi Metal Industry v. Superior Court – (USSC 1987) – p. 741
Facts: T1—Zurcher sued Cheng Shin to recover for injuries from motorcycle accident (CS manufactured tube in tire that burst).  Settlement.  T2 – CS sued Asahi through cross-complaint (Rule 14) , b/c Asahi supplied tube valve assemblies to CS.  Asahi challenged jurisdiction (sales to CS were >1% of Asahi’s income, CS used other suppliers valves).
Issue: Does CA have jursidictoin over CS (Taiwanese Co) and Asahi (Japanese Co) b/c of motorcycle accident in CA? No.
Holding (O’Connor): Minimum Contacts? No. Simply placing a product in the stream of commerce is not enough – there must be a substantial connection b/w ∆ and state so that ∆ purposefully directed activities toward forum state (in this case, no marketing, agents, etc.). FPSJ Test?  Considering international context, heavy burden on an alien defendant, slight interest of the plaintiff (Taiwanese co) in the forum state, slight interest of CA (neither π nor ∆ are state residents, dispute over CA accident has been settled), international efficiency interests do not indicate that CA jurisdiction is good, exercise of personal jurisdiction by a CA court over Asahi in this instance is unreasonable and unfair.
Rule:  
· Minimum Contacts is still the rule, but it is now Purposeful Availment that satisfies Minimum Contacts, not Stream of Commerce theory – O’Connor says that additional conduct beyond stream of commerce is required 
· Then FPSJ Balancing Test: 1) burden on defendant, 2) interest of forum state, 3) π’s interest, 4) interstate judicial interest inefficiency, 5) furthering substantial policy interest of shared states 
Brennan (White, Marshall, Blackmun): There are minimum contacts -- *economic benefit is enough* – by placing product in stream of commerce, and b/c ∆ knew that final product is marketed in CA, possibility of lawsuit there cannot come as a surprise, and company should be subject to CA jurisdiction b/c economically benefiting from sales in CA.  These benefits accrue regardless of whether ∆ directly conducts business in CA or directs conduct towards CA – placement of products into stream of commerce are consistent with due process.  Nonetheless, this is a case where FPSJ balancing test defeats minimum contacts.
Stevens (White, Blackmun): Stream of commerce is enough – don’t need to look at minimum contacts, it doesn’t matter.  Court draws line b/w awareness that component part will find its way into forum state and Purposeful availment theory – this is not a black and white line and depends upon volume, value, and character of components.  Any foreseeable delivery of product into forum state should be sufficient to establish purposeful availment w/ respect to forum  
Note:  If all we’re looking at here is Minimum Contacts, then when Honda is in here, jurisdiction makes sense; and when Honda is removed, still MC so still jurisdiction over SC v. Asahi – But this doesn’t make any sense.  Court has to come up with alternative definition of jurisdiction which is sensitive to this.
	
	O’Connor (4)
	Brennan (4)
	Stevens (1)

	Minimum Contacts
	Purposeful Availment

· Marketing products, 

· offices, agents, 

· distribution network of its own device

· advertising

· advice network 

· design for forum

· NO MC’s
	Economic Benefit is all that matters—MC here – go to FPSJ
	Stream of Commerce; Minimum contacts doesn’t matter here.
Lets go to FPSJ

	FPSJ
	Interest of state of CA, interest of plaintiff, Burden on defendant

Interstate interest (is this appropriate and efficient way of resolving this dispute?)
	
	He brings in all of O’Connors purposeful availment criteria under interest of ∆, plus how much contact? – balancing test like Matthews

	Note:  5 justices say there are enough minimum contacts here to move to FPSJ


Hypos: 1) Run WWV through Asahi – MC? O’Connor says no purposeful availment, Brennan says economic benefit so MC, Stevens says lets move on; FPSJ? Burden on defendant is too high b/c of purposeful availment test – no offices, sales, etc – so now issues that were dispositive on their won in WWV, come back in assessment in FPSJ test here. 2) Lets say OK resident gets hurt in WWV? FPSJ would come out differently b/c higher state and π interest – so now there would be jurisdiction here, 3) BK?  Π’s interest is low, b/c big corp and can go anywhere really, ∆’s burden is high, efficiency argument is high b/c all evidence/witnesses are in MI – this would come out differently
**This is where law stands now – its messy, but about as good as Prof thinks it will get.  Not bright –line rule, but due process balance test again.  

· Int’l Shoe -- 2 part test: MC and FPSJ, with MC being threshold inquiry
· WWV tried to curtail through purposeful availment and rejecting stream of commerce and looking at ∆ himself did in forum

· BK gave more liberal interpretation of MC, but followed WWV in not paying much attention to FPSJ

· Asahi now splits – O’Connor does purposeful availment, Brennan says economic contact is enough, Stevens puts purposeful availment into FPSJ and ignores MC.
· *** but even if there are MC’s, everyone knows now that jurisdiction can still be denied  on FPSJ grounds

Millenium Enterprises v. Millenium Music (District Court Oregon 1999) – p. 750

Facts: Trademark suit over name.  π is Oregon company, ∆ is NC company.  Π primarily sells through retail stores, occasionally website.
· Note: Company is no longer voluntarily going into another forum.   Idea that companies go into other forums by own free will is now outdated with the interent
Issue: Does Oregon have jurisdiction to decide the case over whether ∆ violated interstate commerce violations of trademark? No.
Holding: No real minimum contacts here – no real sales to π’s state, no reason to believe π would be harmed (effects test), no confusion to consumers (and confusion to distributors is not relevant to trademark issues). ∆ does not run a “doing business” website, and did not purposefully direct business at Oregon so as to establish deliberate and repeated contacts
Rule:  Court believes it must find that company “purposefully directed” its activities at a forum or took “deliberate action” in or created “substantial connection” with forum state as to provide “fair warning” that such activities may subject defendant to jurisdiction in a distant forum.  Specific jurisdiction is not proper unless the forum-related contacts give rise or relate to the plaintiff’s cause of action.  

· Running a website is not enough.  Websites exist on a spectrum – b/w just posting information (not open to jurisdiction anywhere) and a “doing business” website (open to foreign jurisdiction).  For websites not on a pole, must determine “level of interactivity and commercial nature of exchange of information” to determine jurisdiction 
Note: If Keeton v. Husterl is good law, and there is injury anywhere there is publication – definition of this kind of law with open jurisdiction would be devastating – you would be liable anywhere your website is pulled down.
E. Presence of Defendant’s Property (we skipped)

RULE:  Shaffer case -- Court will apply same due process analysis to in rem and quasi in rem cases as they do to in personam cases.

F. Personal Service within the Jurisdiction

Burnham v. Superior Court (USSC 1990) – p. 778
Facts: Divorce case with woman in CA, man in NJ.  She serves him with notice in CA while he’s visiting there.  He moves to dismiss for lack of minimum contacts.  Superior Court, Court of Appeals and Supreme court deny his motion
Issue: Does due process clause of the 14th amendment deny California Courts jurisdiction over a nonresident, who was personally served with process while temporarily in that state, in a suit unrelated to his activities in that state? No!
Holding (Scalia): Physical presence in state is enough.  Litigation does not have to arise out of person’s activities in the state.  Due process clause requires analysis of to determine whether traditional notions of fair play and substantial justice have been offended only on issues that are new and unknown.  Ones that have been observed for hundreds of years are not up for debate – Justification is tradition.
· This is a serious constitutional argument – law is about giving civilized country reasonable expectations for its citizens.  Under this holding, in-state service would never be improper unless fraud or something similar.
· So rule of Schaffer that balancing test applies to all personal jurisdiction isn’t true – doesn’t apply when in-state is met. 
Rule: Physical presence is enough for jurisdiction, regardless of whether litigation arises out of person’s activities in state.  Minimum contacts and FPSJ are for absent defendants
Concurring (Brennan (Marshall, Blackmjun, O’Connor)): Argument to give CA jurisdiction is not based on tradition.  But rather must follow contemporary notions of due process.  We’ve already acknowledged this by rejecting Pennoyer and moving to Int’l Shoe.  MC? Yes, he’s in CA.  FPSJ? tradition is important in so much as b/c of long tradition, voluntary presence in a state provides ∆ with clear notice that he is subject to suit in that state.  So, still about FPSJ, but tradition provides notice, he’s enjoying the benefits of the state (police forc,e highways, ability to bring state) so purposeful availment and minimum contacts, and burden on ∆ are slight (b/c he’s already been to CA, not difficult to return).
· Note:  Brennan sets this up as a balance, but once you’ve been served in-state, its automatically going to lead to a low burden on ∆ b/c of how Brennan lays it out.  Which means we’ll automatically satisfy FPSJ.  

· So Brennan is essentially saying that MC is enough, since his FPSJ isn’t doing any work here – which is totally against how he’s been voting before

White: Wants to go under Schaffer. Don’t need to go through facts, b/c in-state.  Obviously due process is satisfied.
Stevens: in-state service is important, but he wants  independent inquiry into fairness of service.  
G. General Jurisdiction Alternative

· General jurisdiction (form of Personal Jurisdiction)– state exercises personal jurisdiction over a defendant in a suit not arising out of or related to the defendants contacts with the forum

· Necessary only when specific jurisdiction cannot be found

· Function has decreased a lot as plaintiffs generally now use specific jurisdiction to bring claim in forum in which it arose

· Still important b/c sometimes transactions are so complicated that it is hard to figure out how to reconcile under a transactional appraochv

· Supreme Court has not given good guidance on level of activity necessary to support general jurisdiction

· Domiciliary jurisdiction (similar to domicile subpart of Pennoyer)
· Specific jurisdiction (form of personal jurisdiction) – transactional – looks to purposeful availment and reasonableness
Helicopteros NAcionales v. Hall (USSC 1984) – p. 796

Facts: Helicopter, owned and operated by Helicopteros, crashed in Peru and 4 americans died.  Plaintiffs brought wrongful death suit in TX against a bunch of ∆’s (including Helico).  Jury returned verdict against Helico for over $1mm.  Supreme court reverses, b/c Helico is not subject to jurisdiction
Issue: Can TX assert jurisdiction over Helico?
Holding (Blackmun): Cause of action did not arise out of ∆’s activities within TX.  So must look at nature of contacts b/w ∆ and TX.  Mere purchases, even if occurring at regular intervals, are not enough to warrant a State’s assertion of in personam general jurisdiction over a nonresident corporation in a cause of action not related to those purchase transactions.  Nor did fact that Helicol sent personnel into TX for training in connection with purchase of helicopters and equipment enhance Helicol’s contacts with TX . (traning was part of package of goods and services).  Brief presence of Helicol employees in TX for purpose of attending training session is not continuous and systematic contacts.
· We are looking at O’Connor’s purposeful availment test again – agents in forum? Advertising? Volume of contacts?  -- so this is also defining general jurisdiction but in a more-exacting standard

Rule:  If π’s claims against ∆ under general jurisdiction do not “Arise out of” ∆’s activities within the forum state, then we must explore the nature of the contacts b/w ∆ and forum state.  There must be sufficient contacts, of continuous and systematic sort to lead to a State having general jurisdiction over an out-of-state corporation
Dissent (Brennan) – Majority should not have limited its consideration to general jurisdiction, this is clearly a case of specific jurisdiction.  Distinction b/w contacts that give rise to an underlying cause of action, and contacts that relate to an underlying cause of action.  In this case, π’s cause of action did not arise out of specific activities initiated in TX (arose out of accident in Peru), but wrongful death claim is significantly related to contacts between Helico and TX.  On that basis, due process allows for TX to assert specific jurisdiction over this particular action
Note: This is an under-explored area of the law.  Helico tells us when there isn’t general jurisdiction, but doesn’t give us indication of when there would be.  
H. Consent – (we skipped)

I. Jurisdictional Ouster by Consent – Forum Selection Clauses

Carnival Cruises v. Shute (USSC 1991) – p. 809
Facts: π sued ∆  in WA b/c of fall while on ∆’s cruiseship.  ∆ moved for lack of personal jurisdiction, b/c contract required suit be in FL.  DC granted ∆’s motion.  Court of Appeals reversed b/c π could not financially or physically go to FL. Supreme Court overruled:
Issue:  Is a forum selection clause binding? Yes.
Holding (Blackmun):  Because respondents did not claim lack of notice of forum clause, and because there are no extenuating circumstances, Respondents do not satisfy the “heavy burden of proof” required to set aside the forum selectoin clause on grounds of inconvenience

· Forum-selection clauses can be subject to judicial scrutiny for fundamental fairness, but this is not such a case.  No bad-faith motive – as FL is chosen b/c it is Defendants principal place of business, and most of its cruises depart from there.  No evidence of fraud.  And respondents were given notice of forum provision (and acknowledge that they read it and knew about it), so they had option to reject contract with impunity
Rule: Forum selection clauses are “prima facie valid” and that in light of present-day commercial realities and expanding notions of international trade, the forum clause should control absent a strong showing that it should be set aside

· Inherent benefits to forum selection clauses – establish ex-ante which forum dispute should take place in, which dispels confusion and saves litigants time and expense of pre-trial motions to determine this, as well as judicial resources – also allows for cheaper prices for buyer, b/c reflects savings of seller by limiting forum

· Serious inconvenience of contractual forum can carry weight – but only when it applies to remote and foreign locations (one of the 50 states would not meet this)

· **This is not a due process analysis, but a contract-based resolution.  So again, it is narrowing Schaffer’s dicta of when In Personam Balancing Act applies – on longer 

Dissent (Stevens(Marshall)): Only most meticulous passenger will notice this; and even if he does, its not really notice b/c courts usually don’t’ enforce them. 
Note: If we were to look at Brennan’s balancing test: 1) π’s interest in FL (low b/c they have lots of money), 2) ∆’s burden would be high, 3) FL’s interest in contract entered into in WA for CA cruise would be moderately low, 4) efficiency – evidence, witnesses all in west coast and WA has interest in protecting its citizens – so under due process this might fail the test – but we don’t do this here b/c state service was consented to.
Chapter 10 – Choosing the Forum – State v. Federal Court
· For proper jurisdiction over a claim, the plaintiff must select a court that has personal jurisdiction over the defendant; and subject matter jurisdiction over the claim.
A . Diversity of Citizenship

· Congress vested federal courts with jurisdiction in cases in which there was diversity of citizenship – statute requires complete diversity meaning that no defendant may come from the same state as any plaintiff

· Purpose of giving federal courts this power was to avoid biasness by state courts against foreigners – pretty outdated now
Mas v. Perry (USSC 1974) – p. 847

Facts: Landlord watches couples through 2-way mirror in LA. Mr. Mas is French, Mrs. Mas grew up in MS, both lived in LA for years.  ∆ is LA.   Π sue ∆ for damages arising from this. ∆ wants to dismiss on lack of jurisdictional grounds for failure to prove diversity of citizenship.
Issue: Does federal court have jurisdiction? Are diversity of citizenship and minimum claim amount met? Yes. 
Holding: Mrs. Mas is still a MS resident, even though she hasn’t lived there in years, b/c she was only in LA as a student and lacked the intention to remain there.  Minimum amount met b/c plaintiffs claim for higher amount than judgment was in good faith.
Rule: 
· Diversity: Federal courts have jurisdiction over civil actions that are between citizens of different states or betweens citizen of a state and a foreign country.  *No party on one side of the v. may be from the same state as a party on the other side*  Determination of one’s citizenship for diversity purposes is determined by federal law based upon time the complaint is filed (subsequent changes do not affect jurisdiction).
· For diversity, citizenship means domicile – one’s true, fixed and permanent home where one intends to return.  Domicile can only be changed when one 1) takes up residence in a different state, and 2) has the intention of remaining there forever 
· Minimum Amount: Amount is based upon what plaintiff claims in pleading so long as it is in good faith.  If a judgment is made for less than claim amount, and less than jurisdictional requirement, federal jurisdiction is not lost.
· Reason for good faith requirement, rather than jury determination – is that it would be inefficient if we didn’t know whether jurisdiction was appropriate until after jury trial – this would be very harmful for defendant
Note: This idea of a “domicile” is very troubling in modern society where people are incredibly mobile.  Really big problem with car accidents where a lot of things that should be simple state tort law, get pushed into federal court b/c of diversity.  Definition of domicile does not correspond to reality – there are simpler ways to tell domicile – bills, registered to vote, license, pay taxes, etc.

Key Points: Look for domicle, and determine amount in controversy ex-ante based on fair meaning of the complaint
Amount in Controversy

· To qualify for federal jurisdiction on grounds of diversity, plaintiff must establish not only complete diversity but also that more than $75k is in controversy (it was raised from $50k in 1996).

· Idea  behind minimum is to exclude inconsequential cases from the federal courts while keeping the federal court doors open to all and not just the well-to-do

B. Federal Question

· Constitution vested the SC with judicial power extending to “all cases in law and equity, arising under this Constitution, laws of US and treaties made under their authority”  under Article 3
· Now district courts have original jurisdiction over all civil actions arising under Constitution, laws or treaties --- extended in 1875
· Key question here is: what does it mean for something to arise under constitution, treaties, and US law?

Louisville & Nashville RR v. Mottley (USSC 1908) – p. 857
Facts: π’s were injured in a RR accident, settled with RR for lifetime RR passes.  RR reneged on passes b/c of new congressional law making free passes illegal. Routine contract dispute. Π’s sue for specific performance in federal court (dispute is not really b/w Mottley’s and RR, they agree on facts – it’s a question of whether the federal statute is constitutional.  SC says there is no federal question jurisdiction. --
Issue: Is there federal subject matter jurisdiction? No.
Holding:

Rule: Well pleaded complaint must have a federal claim within the 4-corners of the complaint itself.   Suit arises under US constitution and law, only when the plaintiffs statement of his own cause of action shows that it is based upon the laws or constitution.  It is not enough to show that plaintiffs response to an anticipated defense raises issues under the US laws or constitution. 
· Subject matter jurisdiction can be raised at any time and by any party (including court) – it can never be waived.  
Note: This is still good law, while highly formalistic, there’s a good reason for this since question of subject-matter jurisdiction is a threshold question for federal courts.  It is the most favored defense and the only one that can never be waived
Merrell Dow Pharmaceuticals v. Thomson (USSC 1986) – p. 862
Facts: 2 families filed separate identical state-court complaints against MD alleging children born with birth defects b/c of use of Benedictin during pregnancy.  One of allegations is that MD violated FDCA by misbranding drug. MD asked for removal to federal court b/c case deals with claim arising under US laws (FDCA).  Π’s ask for removal to state court for lack of subject matter jurisdiction. 
· FDCA could bring this action itself into federal court, b/c Congress provided cause of action for them, but congress did not give right to private citizens to bring action
Issue: Does the incorporation of a federal standard in a state-law action, when congress intended that there not be a federal private action for violations of that federal standard, make it one “arising under the Constitution, laws or treaties of the U.S.” and thus one subject to federal jurisdiction? No.
· Holding (Stevens):  FDCA does not create or imply a private right of action for individuals injured as a result of violation of the act.  So federal question jurisdiction is only appropriate if π’s right to relief depends necessarily on question of federal law.  That is not true in this case b/c cause of action did not arise out of federal law (as right isn’t given to private citizens) and jury can find negligence w/o finding violation of FDCA. 
· Essentially collapsing federal ingredient test into implied right of action test
· They’re being sensitive to collapsing state court system
Rule: Complaint alleging a violation of a federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation does not state a claim “arising under the Constitution, laws, or treaties of the U.S.”

· “arising under” does not have a single precise meaning, but SC has interpreted it to mean more than simply having a federal question be an ingredient of the action

· Vast majority of cases brought under general federal-question jurisdiction are those where federal law actually creates a cause of action

· This is determined by looking at 1) are plaintiffs part of the class for whose special benefit the statute was passed? 2) indicia of legislative intent reveal no congressional purpose to provide a private cause of action, 3) a federal cause of action would not further the underlying purposes of the legislative scheme, 4) respondents cause of action is a subject traditionally relegated to state law

· There are some exceptions to this – where vindication of a right under state law, necessarily turns on some construction of federal law (i.e. the presence of federal issue in a state-created cause of action) – this is not automatic – judicial determination
Dissent Brennan (White, Marshall, Blackmun): Federalism. Rule is that there is federal jurisdiction whenever a federal question is an ingredient of the action, SC has interpreted this more narrowly than constitution, but still limitations on fed. Question Jurisdiction must be justified by careful considerations of reasons underlying grant of jurisdiction and need for federal review.  While majority of cases “arising” under law create a cause of action, there may be federal question jurisdiction even though both right asserted and remedy sought are state-created.  In this case federal jurisdiction should be allowed for uniformity of decision, b/c federal court is more likely to apply a federal question of federal law property b/c of its increased knowledge and specialization.
Note: This is a case where ∆’s just want it out of state court and into federal, b/c federal court already determined that they would dismiss it for forum non conveniens. So getting moved to federal court is a death-nail for plaintiff.   So ∆ is just trying to come up with diversity any way it can, can’t do diversity of citizenship b/c it is being sued in its home town, so can’t say there is prejudice.  So needs to find subject matter jurisdiction in the π’s complaint.  Normally this case could have been brought into federal court under implied right of action (and probably would have been allowed), but since π wanted to keep it in state court, didn’t raise this, and ∆ doesn’t want to use this either – b/c then whenever they misbrand something down the road, they can be hauled into federal court.
Rule: 3 ways of getting in on federal statutory law: 
· 1) Holmes Test (99% cases) -- direct cause of action under statute --suit arises under law that creates a cause of action (antitrust, RICO, etc) and cases are brought directly under the statute that creates the cause of action and the right to federal court [Harbor Commissioners, Trivovitch], 
· 2) Implied Right of Action – Congress meant to give access to federal courts, but it forgot, like Title VI –π is saying, I’m within the zone of consideration of the statute, and congress intended for people like me to use it so it furthers legislative purposes to let me do so, 
· 3) Federal Ingredient Test – this is hard question that poses central problem of federalism. Is this an area of customary state law (tort, contract, property)? Or is this an area where Congress has sought to take over and allowing state law to balkanize terms of federal law would undermine Congress’s actions? Usually in the form of the presence of a federal issue in a state-created cause of action 
· How do we tell if ingredient is substantial enough?

· Why not let any claim that interprets a federal statute into federal court? This could bring almost all tort claims into federal court, as most everything is covered by it in some way – this would essentially federalize state law.  But problem with letting state law do it is that state courts are adjudicating federal law and there may be state inconsistencies – this explains why it is a hard question (and why supreme court splits 5-4 on this case)
**We’re now starting gto see the Supreme Court only wants federal forum for resolution of important federal matters, state courts should still see standard cases that may involve federal law, but are torts, contracts, and property**

C. Penumbra of Federal Judicial Power – Supplemental Jurisdiction
· Now that there are grounds for federal jurisdiction, question is what is the extent of this jurisdiction?

· Pendent Jurisdiction – permits a federal court to decide separate state law claims b/c of relation between those claims and federal question claims.

· A sues B under Federal anti-trust laws which give cause of action by federal statute, also sues B for state anti-trust violations which have different remedy.  These clearly arise out of same transaction/occurrence, so then there is pendent jurisdiction over stat law claim

· Ancillary jurisdiction – opportunity for one in the posture of a defendant to assert claims, either against platiniff or against 3rd party, over which federal court did not have original jurisdiction, but which are related to the claim over which the court has original jurisdiction – in large part this was justified by notion of fairness to people haled into federal court against their will

· A sues B for civil rights claim under § 1983.  B wants to implead C as insurer.  Contract b/w B and C is a state law contract case.  This is ancillary jurisdiction, b/c B v. C is transactionally related to A v. B

· These two doctrines coalesced into supplemental jurisdiction
United Mine Workers of America v. Gibbs (USSC 1966) – p. 879
Facts: Gibbs sued UMW for damages as a result of a union plan against him b/c of a secondary boycott under § 303 of Federal Labor Laws and a state law claim of tortuous interference w/ contract which was allowed b/c of pendent jurisdiction.  Trial court later set aside state law damages and remanded to state court to determine state claim.  CofA affirmed, SC reversed
Issue: Is federal jurisdiction proper and does it cover state claims? Yes
Holding: State and federal law arose from the same nucleus of operative fact (transactionally related), but reflected alternative remedies.  Even though § 303 claim ultimately failed, and recovery was only allowed on state claim,  federal issue was not so remote nor did it play a minor role to the effect that essentially state claim was the only one tried.  So discretion
Rule: State and federal claims must derive from a common nucleus of operative fact in order to be tried together
· If considered without regard to federal or state character, a plaintiff’s claims are such that he would ordinarily be expected to try them all in one judicial proceeding, then assuming substantiality of the federal issue, there is power in federal courts to hear the whole, however power does not need to be exercised in every case in which it is found to exist – pendent jurisdiction is a doctrine of discretion, not a plaintiffs right. 
· Justification lies in considerations of judicial economy, convenience and fairness to litigants.  If these are not present, a federal court should hesitate to exercise jurisdiction over state claims, even though bound to apply state law to them.
· Question of power should be resolved on the pleadings – but issue of whether pendant jurisdiction has been properly assumed is one which remains open throughout the litigation.  

· Pretrial procedures or trial itself may reveal a substantial hegemony of state law claims, or likelihood of jury confusion which weren’t available at pleading stage

If 2 claims (state and federal) are transactionally related, then they are one case, so federal jurisdiction can be extended without problem (pendent jurisdiction): 4 part test – 1) same nucleus of operative facts? 2) does federal claim predominate over state claim? 3) court has discretion, 4) one constitutional case (reiteration of #1)
Note: State law claims are appropriate for federal court determination if they form a separate, but parallel ground for relief also sought in a substantial claim based on federal law.  So, 1) if two different grounds are sought in support of a single cause of action, one of which presents a federal question, then federal court can address and dispose of case on non-federal ground, but 2) if there are two different causes of action, only one of which is federal in nature, federal court may not have jurisdiction over nonfederal cause of action
Pendent Party Problem – p. 889 (Owen Equipment v. Kroger)
Facts: Plaintiff (Kroger -- Iowea)  sued a diverse defendant (OPPD -- Nebraska) for wrongful death, and defendant impleaded Owen (Iowa) under Rule 14 seeking contribution or indemnification (this falls within ancillary jurisdiction).  Then π amended complaint to assert claim directly against Owen and recovered a claim. Owen sought to dismiss for lack of diversity jurisdiction.
Issue: Is diversity jurisdiction met through ancillary/pendent jurisdiction? no
Holding: While it arose out of the same transaction as Kroger v. OPPD which had federal jurisdiction, diversity jurisdiction is not available when parties on opposite sides are form same state. 
· If Kroger had left Owen as an impleaded 3rd party, jurisdiction would have been allowed.  But instead they made a separate independent claim which did not have diversity
Rule: Common nucleus of operative facts cannot be the only criteria, b/c then π’s could easily abuse it by only suing diverse parties and waiting for those parties to implead 3rd non-diverse parties.
Note: Court approaches UMW v. Gibbs and Owen v. Kroger differently.  If justification for Gibbs and pendent party jurisdiction is efficiency – that is met in Owen too.  So real reason is that SC only wants cases in federal court that involve important federal questions.  So long as you’re bringing in an interesting question, we’ll incentivize you to come to us by also listening to your state problems.  But if you’re here just on diversity, we don’t really want to hear the case, so we’re going to construe it as narrowly as possible and send you to state court if we can.
Supplemental Jurisdiction – 28 § 1367
· Pendent and ancillary jurisdiction get collapsed into supplemental jurisdiction

· (a) – Codifying Gibbs – any claim transactionally related to a claim with federal jurisdiction, is allowed through supplemental jurisdiction

· (b) eliminates Kroger-cases, by saying that when federal jurisdiction is founded solely on § 1332 (diversity) then district courts shall not have supplemental jurisdiction over claims made by plaintiffs under rules 14, 19, 20, 24 (joinder rules)– this still allows defendant to bring in through impleader, though, b/c ∆ wasn’t the one picking the federal venue

· (c) – gives bounds to Gibbs test – federal courts have discretion and aren’t obligated to take on additional state claims in certain situations.
Chapter XI – Choosing the Law to Be Applied in Federal Court

A. Choosing Between State and Federal Law

Summary Progression of Rules
1. Rules of Decision Act – Federal courts must apply law of states, except where constitution, treaties or federal statutes are otherwise required.

2. Swift Rule – Federal courts, sitting in diversity cases are bound by state legislative law only, not precedents of courts

· Story basically wanted to develop a federal common-law in an attempt to unify the nation under law

· Interprets rules of state to only be legislative rules, not court precedential rules

3. Black & White TaxiCab – epitomized problem of Swift doctrine.  

· Allowed companies to manipulate citizenship so as to meet needs of diversity and be in federal court – thereby leading to a different outcome (b/c different laws applicable in fed. Court than state court)

· Such legal maneuvering shows vulnerability of swift doctrine

4. Erie Rule – Federal courts, sitting in diversity cases are bound by state court decisions and state law in determining questions of “substantive” law

· Rules of Decision Act is interpreted by Brandeis to include state court rulings, not just legislative pronouncements

· Federal courts should abide by same rules as state courts in same jurisdiction, in order to prevent “forum-shopping” and “inequitable administration” under the law

· Turns on distinction b/w RDA and Rules Enabling Act
· RDA – federal courts obligated to follow state substantive law

· REA – authorizes federal courts to develop their own procedural system and to utilize rules in issues of diversity and federal question cases

· In hands of “New Deal Era” – Erie became a way to scale back federal power

5. York – Court went further than addressing matter as a standard procedure v. substantive issue – requiring federal courts sitting in diversity to replicate all aspects of how the claim would be treated in state court, with the use of federal procedures being barred if they could prove to be “outcome determinative”

· If state-procedure is outcome-determinative, than state law should be followed

· Problems with York – any trivial matter can be outcome determinative – so federal courts were extraordinarily restricted in procedural power

· Ragan v. Merchants Transfer – statute of limitations case – in state law, filing and service had to occur w/i statute of limitations, in federal law, just filing. Case was brought in federal court, and dismissed b/c it was not served w/i time period.

· very strict interpretation of outcome determination cases – requires almost absolute fidelity to state law (except when state law is more lenient than federal)

· **these holdings go way beyond erie and effectively undo the REA

· Hanna –  Reinforced federal court prerogatives for procedure under REA.  When Fed Rules of Civ Pro and state law directly conflict, federal law should apply so long as it is within constitutional powers of Congress and courts under REA.

· Focus is on not allowing for “forum shopping”
· Problem: did not address what happens when state and federal law conflict, but no direct Federal Rule addressing the matter (as in statute of limitations, filing fees, brief colors and other trivial matters)
· Harlan’s Concurrence in Hanna – trying to limit categorical approach of majority.  Federal rule should apply when procedural rules, though outcome determinative ex-post, wouldn’t create uncertainty in how citizens behave ex-ante. No one orders business affairs differently over colors of briefs and $25 difference in filing fees
· Ex-ante approach enables court to meet Erie’s twin aims –avoiding forum shopping and inequitable administration under the law

· So when a federal rule does not exist on point, must ask whether prior to litigation, ex-ante state of affairs, choice of this rule would have altered conduct
Swift v. Tyson (USSC 1842) – p. 921
Facts: Plaintiff sued in federal court, with diversity jurisdiction over whether pre-existing debt constituted consideration for an endorsement of a bill.

Issue: Should substantive common law applied be based on principles of federal court (where valid consideration would be found) or state court (where it would not)? Specifically, does requirement for federal courts to apply state law include common law?

Holding: With certain exceptions, state-made common law do not fall within concept of “laws” – this Act and rule are strictly limited to local statutes and usages, and not in decisions of local tribunals – but in general principles and doctrines of commercial jurisprudence
Rule: Rules of Decision Act -- Federal courts must apply law of states, except where constitution, treaties or federal statutes are otherwise required.

· In Swift, this means that federal courts exercising jurisdiction on grounds of diversity of citizenship need not, in matters of general jurisprudence, apply the unwritten law of the state as declared by its highest court (common law); and that they are free to exercise independent judgment as to what the common law of the state is or should be.  They are bound, however, to apply laws of legislative enactments and state constitutions.  
Note: Then came the taxi case.  KY ruled that exclusive dealings contracts were illegal, so wouldn’t enforce contract b/w RR and taxi co.  So one taxi co reincorporated to TN so it could get federal jurisdiction, which said that general commercial law prevails and exclusive dealings contracts are okay.  This is a terrible and absurd problem, b/c it now raises issue of duel-sovereignty issue to point of absurdity.  B/c exact same conduct is either void by KY law, or affirmed under federal law.  
· This highlights how Swift v. Tyson decision did not unify under one national law, but actually fractured society b/c of unpredictability of duel sovereignty.  Where citizenship can be manipulated to take advantage of this
Erie RR v.Tomkins (USSC 1938) – p. 922
Facts: Tomkins was injured by passing freight train of Erie Railroad while walking along the RR track.  He brought claim in federal court.  Erie argued that its duty should be determined by PA law and under PA precedent people walking along tracks were trespassers and RR was not liable to them for injury.  Tomkins denied this precedent was law, and contended that since there was no state statute about it, it should be determined by federal courts as a matter of general law.  Jury found for Tomkins, CofA affirmed.

Issue: Was federal court free to disregard the alleged rule of PA common law and assert its own judgment on general law? No.

Holding: Doctrine of Swift is unconstitutional assumption of powers by US federal courts – by applying doctrine of Federal Judiciary Act and § 34, Court invaded its rights. 1) Recent scholarship show’s that Story’s understanding in Swift of RDA was wrong, 2) uniform national law that Swift was trying to create has failed as evidenced by Taxi case, 3) Swift v. Tyson doctrine is itself unconstitutional) b/c expansion of federal judicial power violates states. 
· Prof says all of these arguments of Brandeis’ are bullshit. Really turned on fundamental tension b/w Rules of Decision Act and Rules Enabling Act (uniform set of procedures for federal court system) – really court finding the boundaries b/w necessary procedural autonomy courts must have, and predictability of substantive law as it effects everyone in daily lives.
Rule: Except in matters governed by the Constitution or by acts of Congress, the law to be applied is the law of the state – does not matter whether the law is determined through legislature or through the courts.  There is no federal general common law (constitution doesn’t give such power to courts, and gives congress no way to regulate federal common law – thus asserting it is unconstitutional) 

Dissent:  (Butler) Congress is guaranteed opportunity to be heard by law, before divesting it of power to prescribe rules of decision to be followed in the courts of US – in this case the court did (though wouldn’t admit) declare statutes unconstitutional.  Additionally, court is mandated only to determine constitutionality of an issue as a last resort, if issue can’t be remedied in any other manner – court abused that discretion here and actually itself drew constitutionality into question . (Reed) – court should not have declared what other courts did unconstitutional – could rather have just said that words of “laws” include decisions of local tribunals by precedent
Note: Pre-Erie, if it was in a state statute, it was substantive, if not, it doesn’t exist for federal court purposes.  Now, we have to determine whether its substantive (and thus governed by rules of decision act) or procedural (rules enabling act)
Guaranty Trust Co. v. York (USSC 1945) – p. 932
Facts: Class action on behalf of non-accepting noteholders in federal court b/c of diversity of citizenship
Issue: Are federal courts in this type of suit bound by local law?  yes Narrow:  If no recovery is available in state court b/c action is barred by statute of limitations, can a federal court recognize the suit through diversity? No. 
Holding: A statute that would completely bar recovery in a suit if brought in a State court bears on a State created right vitally and not merely formally or negligibly – b/c it is outcome determinative.  A federal court in diversity case must follow state law.  Fact of NY law statute of limitations, set-offs for barred debt, are all matters of local law to be properly respected by federal courts sitting in NY when their incidence comes into play there.
Rule: Federal court adjudicating a state-created right b/c of diversity of citizenship, is in effect, only another court of the State and therefore cannot afford recovery if the right to recover is made unavailable by the State nor can it substantially affect the enforcement of the right as given by the state.  Meaning if matter is outcome determinative, than it is substantive, and state-law should be followed.
· For same transaction, consequence of case being brought in federal court instead of state court should not lead to a substantially different result

· Court affirms divide in Erie b/w substance and procedure --  if it effects the outcome of the case = substantive, if not = procedural

Note: under this definition of substantive as outcome determinative, almost nothing would qualify as non-outcome determinative and thus use federal law – essentially takes away from federal courts ability to craft any rule of procedure for a diversity case that would be distinct from state practice
· Difficulty of this is that premise of REA is that federa courts should be allowed to develop federal rules of procedure to be used transubstantively across federal courts across the country 

Efforts to Apply York – p. 938
· Cohen v. Beneficial Industrial Loan – state statute requirement to post a bond v. Fed Rule 23’s imposition of no bond requirement – SC found for state statute and said it did not conflict with rule 23
· Ragan v. Merchants Transfer – state law requires that actual service of summons on defendant is required b/4 statute of limitations, fed rule 3 just requires filing.  Supreme Court held state law applicable 

· Rule – if cause of action is derived from local law, then measure/rule for procedure is local law

· Woods v. Interstate Realty – again held that federal court must follow law of state court – holding that in diversity jurisdiction cases, a federal court is in effect only another court of the state

· Note: York is really restricting power of federal courts to point where it becomes difficult to see how one could give effect to REA – where there would ever be a line b/w substance and procedure since everything is outcome determinative

Hanna v. Plumer (USSC 1965) – p. 951
Facts: Car accident, person seeks damages upon an individual’s estate. Copies of summons were left with executor’s wife at his residence.  This was in accordance with fed rules, but against state rules which said it had to be handed directly to executor.  ∆ asked for summary judgment for wrong process, and DC complied.  CofA found this to be a conflict over a matter of substance and confirmed.  Reversed. 
Issue: Should a federal court, sitting with diversity jurisdiction, apply the service of process rules in the Fed Rules of Civ Pro, Rule 4(d)(1), or state law rules? Fed.
Holding (Warren): Federal Rules is guide to how adequacy of service should be measured.

· In this case, while it may be outcome-determinative at this point whether we allow Fed Rules Civ Pro to mandate, in general the difference b/w the two rules would have scant relevance to choice of forum, b/c adherence to state rule wouldn’t have barred her recovery, it just would have altered how she served process.  Additionally, it is difficult to argue that allowing ∆’s wife to take summons, altered the enforcement of state-created rights in a fashion that is sufficiently substantial to raise equal protection problems that Erie problem was focused on. 

· To hold that Fed Rules cease to function whenever it alters the mode of enforcing 
Rule:  York is Overturned. Rules Enabling Act, 28 USC § 2072 clearly gave power to prescribe forms of process, writs, pleadings, and motions and practice and procedure of district courts of US in civil actions

· Rules on service of summons clearly fall within scope of “practice and procedure”

· Lesson of York – Choices b/w state and federal law are not to be made by an application of any automatic test, but with reference to policies underlying the Erie rule – its not just about whether difference is outcome-determinative, but also whether the application of the rule would have any relevance to the 1) choice of forum “forum shopping”, or 2) inequitable administration of law
· When a federal court is sitting in diversity and is faced with question of whether or not to apply state law, importance of a state rule is relevant, but only in context of asking whether application of the rule would make so important a difference to the character or result of the litigation that failure to enforce it would unfairly discriminate against citizens of the forum state, or whether application of the rule would have so important an effect upon the fortunes of one or both litigants that failure to enforce would be likely to cause a π to choose federal court
Concurring (Harlan) – Rule should not be as narrow as “outcome-determinative” test that has been read into York, also should not be as narrow as what the court here is calling “forum-shopping” rationale.  He suggests that court should inquire into whether choice of rule would substantially affect the primary decisions respecting human conduct which constitution leaves to state to regulate.  If yes, then state rule should prevail, even in face of conflicting federal rule. 

· Rule as majority makes it today seems to imply that when state and federal rules conflict, federal will always prevail no matter how much it frustrates the state’s substantive regulation of the primary conduct and affairs of its citizens – Harlan thinks this goes too far in the other direction.
Note: Difference b/w Warren and Harlan is that Warren wants a blanket rule “FRCP are all usable in federal court and always applicable.”  Harlan is not so sure, b/c there may be some rules that would effect primary conduct, and we have to wait and see as cases come up.   While he loses in this case (and doesn’t get majority to support him), he still has the best articulation as to what is substantive or procedural b/c it recognizes problem of duel sovereigns and what problems arise when inconsistent commands are placed on our primary behavior.  Harlan recognizes that we need to know what sovereign rules in what area – if it effects primary conduct, then its substantive; if it affects only our trial experience, then procedural.  

· Prof says Harlan’s approach is as good as it gets and where law stands.
· Until Ginsburg got her hands on it in Gasperini – where Ginsburg relies on York (which no one else has seen as controlling since York) – but this is an exceptional case
· So basic conclusion is that law still stands that Harlan in Hanna gets it as right as we can hope to, but sometimes there is a perverse outcome (would have been the case if Gaspirini had gone the other way)

· Gaspirini is not followed much and doesn’t ask questions that can be answered in any meaningful way.

Rule to Approaching:

1. Is there a federal rule on this point?

a. No – Hanna’s dissenting test – does it effect how you run your life? Is outcome determinative ex-ante (as opposed to frankfurter/york’s ex-post outcome determinative approach)
b. Yes – Is there a conflict with FRCP?

i. no – Apply FRCP.

ii. yes – is it within the REA?

1. yes, then apply FRCP

2. yes, and state rule is broader, than federal rule accommodated within it and is fine

3. Note: There is on NO here (since that would require that congress, supreme court and administrative committee all fucked up and made FRCP outside of constitutional authority)
Ely, the Irrepresiby Myth of Erie – p. 959

2. 3 different scenarios
· 1) Where constitution constitutes relevant text (indisputably procedural matters), Hanna’s “arguably procedural” test applies
· 2)Where there are non-statutory rule is involved, and there is no Federal Rule or other Rule promulgated pursuant to Enabling Act, so federal rule is wholly judge-made, then decision of whether to apply state or federal law is controlled by the Rules of Decision Act, construed by Erie and York (i.e. state law)
· 3) Where matter in issue is covered by a Federal Rule, the Enabling act (and not rules of decision act or erie or york), constitutes the relevant standard, which Hanna interpretes
3. Point of hanna is where difference b/w state and federal rule is trivial, requirements are essentially fungible
4. Key to Hanna – Where application of a Federal Rule is at issue, the Rules Enabling Act -- not Rules of Decision Act, as construed by Erie, -- should determine whether state or federal law is to be applied. 
Burlington Norther RR v. Woods (USSC 1987) – p. 967
Facts: π won over $300k in tort action for personal injuries in federal DC.  ∆ posted a bond to stay the judgment pending appeal.  CofA affirmed, and granted π’s requiest to impose, under Alabama state law, a penalty of 10% of amount of judgment (purpose of this rule was to penalize frivolous appeals).  
Issue:

Holding: Alabama statute is inapplicable b/c it conflicts with Rule 38 of Fed. Rules of Appellate Procedure, which allowed for court to award damages if appeal is frivolous.  Rule 38 regulates matters which can reasonably be classified as procedural, thereby satisfying constitutional standard for validity, its displacement of Alabama statute also satisfies statutory constraints of Rules Enabling Act – as the fed rules discretionary procedure affects only process of enforcing litigants rights, not rights themselves (i.e. procedural not substantive law). 
Rule: Federal rule must be applied if it is an exercise of Congress’ rule making authority, as originated in Rules Enabling Act.  Rules that regulate indisputably procedural matters are constitutional – and thus Federal rules apply.  Rules which regulate matters which fall within an uncertain area b/w substance and procedure and are rationally capable of either classification, also satisfy constitutional standard and Fed. Rules apply, so long as they do not b) abridge, enlarge or modify any substantive right”

Gaspirini – outlier – exceptions to outcome determinative 
“Attorneys and Clients”

· Divide in conception of the lawyer.  

· In one view, he is a pivotal agent of the court – system of discovery could not function w/o lawyer having an obligation to the court system.  Discovery processes cannot be seen as time for obfuscation, deceit, etc.  It works b/c lawyers have different incentives than clients – need to protect themselves from liability, as well as nobler purposes
· Other view, is that he is faithful agent of the client

· Principal/agent problem here – issues of payment and incentives it brings.

· B/w these two poles, there are a whole set of rules to govern the relationship

· Must remember, however, what we owe to citizens who are in need of legal protection – as rules of our procedural system require due process: 1) notice, 2) right to hearing, 3) right to impartial arbitrar, 4) speedy resolution, 5) right to counsel

· Given right to counsel --- at what point can we impose obligations on attorneys that diverge from that of clients? Incentives, obligations, etc.?

· Must look at role of representation as integral to legal system.

Limiting Liberal System of Discovery to Align Interests of Attorneys and Clients

Hickman v. Taylor (USSC 1947) – p. 360
Facts: Tug sank while crossing river.  Π’s attorney requested interrogatories from ∆’s attorney  regarding whether any statement of members of crew were taken, and if so, copies of all of them in writing, or if oral, set forth in writing.  As well as supplemental interrogatories regarding any matter relative to towing operation, sinking, etc, and if so all records, reports, statements, etc. ∆ did not want to reveal such info as it was privileged and an attempt to obtain indirectly counsel’s private files.  DC forced ∆’s attorney to disclose.  Cof A reversed, information sought being “work product of lawyer” and hence privileged from discovery under FRCP.  
Issue: Whether discovery device can be used to inquire into materials collected by an adverse party’s counsel in the course of preparation for possible litigation? No.

Rule: Where relevant and non-privileged facts remain hidden in an attorney’s files and where production of those facts is essential to preparation of one’s case, discovery may properly be had.  However, general policy against invading privacy of an attorney’s course of preparation is very important and it is essential that burden rests on one who would invade that privacy to establish adequate reasons to justify production through subpoena or court order
· Note: This case shows how work-product came to be considered “privileged” info by the court – 26(b)(3) codifies this.
· Discovery requires liberal information sharing, with the exception of attorney-client privilege, so this is not a categorical rule.  ∆ must argue that attorney-client is not range of exceptions, and same rationale for attorney-client privilege applies here
· Ex-post efficiency perspective– no reason for 2 lawyers to do same work, whereas attorney-client is efficient b/c it is best way to get clients to be forthcoming with information

· Ex-ante efficiency perspective --  sharing work product will actually deter the gathering of information – you are no longer incentivized to find information that may harm your client, curtails both lawyers and clients from doing discovery
· So similar to attorney client privilege b/c if we take a step backwards, we see that lawyers won’t do thorough investigations if no work-product privilege b/c have to turn bad info over – so lawyers wouldn’t zealously represent clients

· Key issues: 1) Who does privilege cover (investigators, paralegals, what if inside counsel?) 2) how far does privilege go? -- Rule 26(b) picks up Hickman and says “privileged, but not as privileged as attorney-client, and privileged until another party shows there is no other reasonable way for them to get the information (witness dies) 
· There is a directional bias against ∆ if we don’t have this rule. Π only has information about injury (medical records, etc), ∆ has all the information about liability, so ∆ is prejudiced absent work product rule.  So any work ∆ would do could be bad for your side and you’d be making the other sides case.  

Abstract: Rules should properly align interests of client and attorney as much as possible.  Attorney-client privilege does creating system where both can be fully revealing with protections.  Work product performs similar function – aligns interest of lawyer to do his job, find out info, and with client’s interest to have info done for best defense possible.  Contrary rule would drive wedge b/w lawyers incentive to find out as much info as possible to give credible trial performance, and clients rational fear that in most cases, what lawyer unearths will actually be harmful to ∆ and beneficial to π. 

 Incentives to Settle through Shifting of Attorney’s Fees and Costs 

Hypo: π’s claim for $100k, with 75% chance of prevailing.  Costs $20k to prosecute, $5k spent so far.  EV=75%*$100k-$20k=$55.  Settlement offer made for $45k. $10k diff.
· Contingency case, with lawyer getting 1/3.  What do you do as a lawyer? – you would be spending $15k more, to get back (1/3)($10k) = $3.3k.  This is not worth it for lawyer – every incentive to counsel client to settle.  But this is different than client, who has no reason to take value less than the EV.
· Hourly basis.  Client will have to pay $15k more to get only $10k – doesn’t make sense for client.  But as lawyer on hourly basis, your advice is to seek full EV.

· What if loser paid each sides costs?  In clients interest to reject settlement offer, b/c $10k can be made without costs.  As lawyer, you’re incentivized to pursue litigation vigorously, b/c your client doesn’t have to pay.  Costs are discounted.

· See how incentive structure drives parties behavior in litigatoin
Marek v. Chesny (USSC 1985) – p. 479
Facts: π’s son was killed by police officers, so π filed suit under 42USC 1983 and state tort law.  ∆’s made an offer for settlement of $100k.  π rejected it.  After trial, π won $60k.  π then filed a request for $172k in costs including attorneys fees, which included costs incurred after settlement offer (cost-shifting provision exists for civil rights cases)..  ∆’s opposed pursuant to Rule 68, which shifts to plaintiff all “costs” incurred subsequent to an offer of judgment not exceeded by ultimate recovery at trial.  ∆’s argue that attorneys fees are part of costs covered by Rule 68.  DC declined to award π costs, including attorneys fees.  CofA reversed.  SC now reverses.
Issue: Can an offer to settle serve to cap fee shifting, in addition to cost shifting (under Rule 68) if the offer were not superceded at trial? Technically can the term “costs” in Rule 68 – up to now understood as only the administrative costs of the case –be read to also include attorneys fees, even though the two terms are carefully segregated in both the rules and governing statutes?
Holding: Offers for settlement do not require itemization of damages separate from costs. Absent congressional expressions to the contrary, where underlying statute defines “costs” to include attorney’s fees – then such fees are to be included as such costs for purposes of rule 68. b/c congress expressly included attorney’s fees as “costs” available to π’s in §1983 suits, such fees are subject to the cost-shifting provision of rule 68.  This “plain meaning” interpretation of the interplay b/w rule 68 and §1988 is the only construction that gives meaning to each word in both rule 68 and 1988.
· Rather than cutting against the grain of § 1988, as CofA stated, applying rule 68 in the context of a §1983 action is consistent with policies and objectives of §1988.  Section 1988 encourages π’s to bring meritorious civil rights suits; rule 68 simply encourages settlement.  There is nothing incompatible about these objectives  

· Note: This breaks down transubstantitvity of rules – by interpreting based on differing statute definitions, this ruins the uniformity of the rules

· Technical wording – of rule only allows costs to shift, but court is trying to penalize parties who turn down reasonable settlement offers and waste resources unnecessarily (as happened here, lawyers spent $130 k to get $8k less than offer – this is problem)

· Note: odd reading b/c it essentially shifts all fees which would transform American Rule to British Rule under Rule 68
Rule 68 --If a timely pretrial offer of settlement is not accepted and the judgment finally obtained by offeree is not more favorable than the offer, offeree must pay the costs incurred after the making of the offer.  Plain purpose of this is to encourage settlement and avoid litigation – rule prompts parties to a suit to evaluate risks and costs of litigation and balance them against likelihood of success upon the merits.
· American Rule:  Parties bear the costs of their own attorney’s fees, except when federal statute says otherwise – i.e. in civil rights cases.

· if a statute allows for attorneys fees to be included in costs for a particular action, then attorneys fees is also part of the costs as defined by Rule 68 and can be lost if an offer is not settled, and offeree is awarded less than settlement amount by jury***
.
Dissent: Issue is whether costs in rule 68 of FRCP apply to costs as they’re meant everywhere else in the FRCP and in USC 1920, or instead includes attorney’s fees when underlying statute happens to refer to fees as part of awardable costs.  

· Majority is simply wrong – goes against history and reasoning of FRCP – plain language approach may make sense logically, however must move to abstract force of words and what they are meant.  Generally costs are matters assigned administratively to clerk (vs. attorneys fees which are complicated matters for judge, elsewhere in rules costs shifting provision defines costs as secondary matters (filing fees, repro costs, shipping, etc)
· Also goes against purpose of statute – which is to allow attorneys fees to shift in civil rights cases where market will not be sufficient to induce lawyers and clients to bring socially significant claims into legal system.

· Not a neutral ruling.  Rule 68 only provides an incentive towards settlement in civil rights cases when lawyers fees are allowed to be recovered by ∆, so only situations where ∆ controls the recovery of π’s lawyers fees.  (whereas, if π’s lawyer fees aren’t recoverable by ∆, only thing not shifting is admin costs, which is usually low).  Whereas there is no way for π to create an incentive for ∆s to settle, b/c there is no way to put ∆s lawyers fees at risk since they’re paid contractually. 
· Courts decision encourages low-ball offer by ∆’s before π’s are entitled by way of discovery to assess the strength of their claims and reasonableness of the offers – this puts sever pressure on π to settle. 

· this kind of pressure incentive is fundamentally incompatible with congress’ goals in intending for private citizens to be able to assert civil rights.  

Note: Prof says it is difficult to construct majority’s argument in internally consistent manner.  Nonetheless it has better argument on merits of this case.  If purpose of fee-shifting provision is to get lawyers to bring worthwhile cases into the system, b/c market wouldn’t otherwise have brought them, can we justify claim by π’s lawyers for attorneys fees in light of this statutory purpose?  In T2, lawyers spent $171k to get $60k, versus T1 where they spent $32k for $68k offer.  So lawyers spent $140k to lose $8k. 
· Brennan in Dissent deals with this by saying that within statute §1988, π’s are not prevailing parties at this point.

· Majority wants to deal with it through Rule 68 by saying that fees are integral to rule definition of cost
Note: Problem with decision in this case is that it incentivizes a lawyer to accept a low settlement offer early on (or risk not getting paid at all), while client has no reason to accept that offer (not paying fees regardless).  This rule creates distinct and contrary incentives for lawyers and clients – which the other side can play off of. 
· Majority acknowledges this effect – “application of rule 68 (to include attorneys fees) will serve as a disincentive for π’s attorney to continue litigation after ∆ makes a settlement offer” – regardless of clients desires
· First time court acknowledged propriety of using incentives to push a wedge b/w attorney and client to induce clients to settle
· Also, if lawyers feel like they can’t persuade clients to settle, even when in best interest, lawyers may stop taking these cases altogether for fear of huge losses

**Flipside of Hickman v. Taylor whereas Hickman had directional bias against ∆ this has directional bias against π – 1)clearly drives a wedge b/w lawyers and clients where lawyer is encouraged to settle, even if not rational for client to settle, 2) rule is assymetrical (despite majority’s comments to the contrary) – b/c it can only have strong effect when it puts attorney at risk for non-compensation, which only happens when attorney’s compensation is not through contract with client, but fee-shifting mechanism to ∆ -- so only effect of Rule 68 is in civil rights cases. 
Chapter III – Describing and Defining the Dispute –B – Plaintiffs Claim

b. Certification b ySigning – Rule 11

· Rule 11 was amended in 1983 to require a duty to investigate on person signing complaint.  

· This change led to a substantial increase in Rule 11 activity and sparked great controversy, prompted partly by concerns that sanctions were deterring assertion of certain types of claims, particularly civil rights claims.  
· Led to another amendment in 1993 – to make imposition of sanctions discretionary rather than mandatory, to provide advance warning (“safe harbor”) for withdrawal on groundless claims or defenses before sanctions were sought and to direct that sanctions be calibrated for deterrence rather than compensation.
·  Rule 11 –(a) Signature Requirement, (b) Factual inquiry – lawyer signs saying there has been a reasonable inquiry and claim has evidentiary support – this is an objective standard of inquiry [this seems like a different model than liberal pleading system of rule 8], (c) Legal inquiry, (d) Harassment, (e) Later Advocationg , (f) Safe Harbor – Even if there is a violation, courts may impose sanctions only if violator has been warned and invited to desist – 11(c)(1)(A)

· Now it is trivial.  Motion for sanctions must be made separately, can only be served in first 21 days, party seeking rule 11 must put other party on notice as to what misleading/improper allegations are as to matters of fact or law “safe harbor” and give party 21 days to make a correction.  
Zuk v. Eastern PA Psychiatric Institute (US CofA, 3rd Circuit) – p. 140
Facts: Lawyer and π were subjected to joint liability in sum of $15k for sanctions under rule 11.  π settled, π’s lawyer appealed
Issue: Can π’s lawyer be sanctioned? How and to what degree?
Holding: DC did not abuse its discretion in determining that lawyer insufficiently investigated facts and did not educate himself as to copyright law (may have been a first timer at copyright law, but really this was simple, and he was shitty).  So no error in imposing sanctions.

· Appropriateness of sanctions – no error in DC’s imposition of fee sanctions, although amount may be contrary to spirit of Rule 11 (which is to deter).  Looking at list of mitigating factors, and consideration of non-punitive purpose of Rule 11 – court concludes it was in error to invoke without comment a very severe penalty.  
Rule: Rule 11(b)(2) – imposes duty on counsel to make inquiry into facts and law which is reasonable under circumstances – this is more stringent than good faith formula and is expected to trigger greater range of circumstances. Discovery is not intended as a fishing expedition permitting speculative pleading of a case and then pursuing discovery to support it.
· Appropriateness of sanctions under Rule 11: purpose is to deter, not to compensate. Wide range of alternatives should be considered – and choice of deterrent is appropriate only when it is the *minimum* that will serve to adequately deter undesirable behavior. Mitigating factors should be considered in fashioning sanctions, most particularly a party’s ability to pay (history of lawyers behavior in this regard, other party’s need for compensation, degree of frivolousness, and willfulness of violation should also be considered)
· Monetary compensations should ordinarily be paid to the court, except in unusual situations when they should be given to opposing party.
· Although money sanctions are not encouraged under Rule 11, they are not forbidden. 
· What is sanctionable? After party has received letter of mistakes, party has to still go forward
· What is nature of sanction?
Note: Copyright statute allows for attorney’s fees to be paid to prevailing party, but ground can only be awarded against a party, not against a lawyer

Note: Since lawyers now face independent sources of liability with litigation, same problems of Marek where lawyers now need to act in a self-interested and self-protected manner.  Sometimes what is in best interest of client, is not in best interest of lawyer. But the power of Rule 11 was removed in 1993 – now punishments are trivial and are really only to deter.  
Evans v. Jeff D. (USSC 1985) -- Supp
Facts: A lawyer representing a class of institutionalized, mentally ill minors found himself in the unenviable position of being offered a generous settlement by the defendant, the State of Idaho, only on condition that he waive his claim for attorneys’ fees under Section 1988.  Lawyer accepted settlement offer, but requested court to strike out the removal of attorney’s fees provision by Fees Act. DC court refused, CofA reversed.  SC reversed again. 
Issue: Does the Fees Act require a DC to disapprove a stipulation seeking to settle a civil rights class action under Rule 23 when offered relief equals or exceeds probable outcome at trial, but is expressly conditioned on waive of statutorily obligated attorney’s fees? No.
Holding: Court is not convinced that Congress intended that settlements requiring the waiver of statutorily obligated attorney’s fees be automatically rejected by court. Fee shifting provision was intended to attract competent lawyers to civil rights cases, it did not render them nonwaivable or nonnegotiable, instead they were added as part of arsenal of remedies available to combat violations of civil rights.
· To promote settlement and civil rights, implicitly acknowledged in marek the possibility of a tradeoff b/w merits relief and attorney’s fees when they upheld that lump-sum offers by ∆’s to settle entire thing with fees and costs are okay

· The Court reasoned that defendants are unlikely to settle without knowing the full cost of the total settlement, including attorney’s fees, and that bundling the considerations was not only inescapable but appropriate
· What lawyer was requesting here goes against contract rights – he can’t accept a settlement for X amount, but then ask the court to enforce a contract of X+lawyers fees.  ∆ has done an expected value calculus to arrive at his settlement offer, if we force additional costs on him, he may not have settled at that value.
Rule: Court is unanimous in concluding that Fees Act should not be interpreted to prohibit all simultaneous negotiations of a ∆’s liability on the merits and his liability for his opponent’s attorney’s fees.  – when parties find such negotiations conducive to settlement, public interest as well as that of parties, is served by simultaneous negotiations.

· Rule 23(e) – requires court approval to the terms of any settlement in class action, but power to approve or reject a settlement negotiated by the parties before trial, does not authorize court to require parties to accept a settlement to which they have not agreed.  – It does not give court power to modify a proposal and order its acceptance over either party’s decree
Dissent:  Allows for simultaneous negotiations, but requires that whatever fee parties agree to be found by the court to be reasonable under Fees Act.  Majority’s decision goes against the very purpose of civil rights legislation which is to make it easier for victims of civil rights violations to find lawyers to take their cases. Lawyers obviously are going to be less willing to take on cases, when fee waivers are possible. Once fee waivers are allowed, ∆’s will seek them as a matter of course b/c it is a logical way to minimize liability

Note: Taken together, Marek and Evans v. Jeff D. signal the willingness to use fee shifting and judicial control of fee awards as instruments to promote settlement, even at the cost of some disruption to the attorney-client bond.   

Note: This case has quality of running up against all essential principles of our legal system.  That procedurally it is 1) bipolar, 2) retrospective, 3)right/remedy are interdependent, 4) self-contained episode, 5) party-initiated, party-controlled
· Court doesn’t know what to do with this case b/c none of precepts of legal system hold.  We have institutionalized, incompetent minors (so not #5), suing as a class (so not #1), for injunctive relief (not #2,3) for part of fisc of state of Idaho (so not #4).  We have moved so far out of traditional model as to leave us in precarious position

· Question becomes can our administration handle things as complex as Amchem, sweeping as Eisen, or resource-demanding as mass repetitive harm (cigarettes).

· Creates tremendous impetuous for change – but at same time, if we hold legal system to ideals of notice, hearing, right to counsel, timely hearing and impartial arbiter, it might impose costs beyond which we are able to shoulder.  Huge tension here 
